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[B-212976] 


Contracts—Payments—Past Due Accounts—Payment Date 
Determination—Rule in Foster Case—Applicability to Late 
Payment Cases 


Under the Department of Agriculture’s payment policy guidance, a debt owed to the 
Department by Government contractors and others is not’ considered to be paid 
until the. check is actually received by the Department. A trade association with 
whom the Department does business insists that the payment policy should be 
changed on equitable grounds because under the Prompt Payment Act, when the 
Government is the debtor, a payment is considered made as of the date on the pay- 
ment check tendered. Agriculture’s payment policy when it is the creditor is consist- 
ent with the Treasury Fiscal Requirements Manual, which reflects prevailing com- 
mercial practice. There is no reason to change the policy nor does General Account- 
ing Office consider it inequitable. 


Matter of: Assessment of interest by or against Federal 
agencies on past due debts, June 6, 1984: 


The Assistant Secretary for Administration of the Department of 
Agriculture has requested our decision concerning an alleged in- 
equity in the Government’s policies with regard to late payment 
charges for past due amounts owed to the United States, as com- 
pared with the requirements of the Prompt Payment Act, Pub. L. 
Ne. 97-177, May 21, 1982 (31 U.S. Code 3901 note), for late payment 
charges on past due amounts owed by the United States. 

According to Agriculture, a trade association which represents 
grazing permittees contends that late payment charges should be 
assessed in the same manner, whether the United States is debtor 
or creditor. The inequity arises, according to the trade association, 
because Treasury regulations require Government agencies to in- 
clude in contracts for goods.or services sold to an organization out- 
side the U.S. Government the following minimum payment terms 
and provisions: 

Specify when the payment will be due. 

Require that payment be received [by the Government] no later than the due date. 

Provide that charges be applied, accrued, and collected for payments received [by 


the Government] after the due date in the form of interest, penalty, and adminis- 
trative charges. 1 TRFM § 6-8020.10 (TL No. 320) [Italic supplied.] 


On the other hand, the Prompt Payment Act provides that “a 
payment [owed by the Government] is deemed to be made on the 
date a check for the payment is dated.” 31 U.S.C. § 3901(a)(5). 

The trade association thus believes that private business con- 
cerns alone are being held financially responsible for “mail time,” 
both when receiving payments from and when making payments to 
the Government. The association has urged USDA to amend its 
payment requirements to allow its members to consider a debt to 
USDA to be paid as of the date on the checks they mail. USDA 
asks whether it is required to make this accommodation. The 
answer is no. 
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We see nothing inequitable in whatever differences there may be 
between the two payments policies, nor are we aware of any legal 
requirement that:they be interpreted in exactly the same way. 

The Treasury regulations reflect prevailing private sector prac- 
tices; namely, unless otherwise provided by contract, a debt is not 
considered to be paid until the date on which payment is received 
by the creditor. See 61 Comp. Gen. 166, 168-69 (1981) citing The 
Foster Co. v. United States, 128 Ct. 291 (1954); B-107826, July 29, 
1954. 

The Prompt Payment Act, on the other hand, reflects a congres- 
sional determination that the statutory requirement for the Gov- 
ernment to pay “interest penalties’ should be: 

* * * as easy to administer as possible. Therefore, recognizing that brief ‘aatays 
may follow the date a government check is dated for payment or leaves the govern- 
ment’s payment office; the Committee decided that the government's obligation to 
make payment would nonetheless be considered fulfilled as of the date the govern- 
ment’s dreck-i is dated for payment. Only in this way is it possible forthe govern- 
ment to assess its interest penalties before a check is issued. * 

S. Rep. No. 302, 97th:Cong., lst Sess. 11 (1981). 

However, this: does not ‘mean that the Government was author- 
ized by the Prompt Payment Act to routinely date and mail its 
payment checks to contractors on the day the payment is; due, 
which would result. .in late payments in every case because of 
normal mail delivery delays. The legislative history shows that the 
Congress: 


s* * 


intends that this Act be administered in such a way as to provide for pay- 
ment on the date payment is due. In accord with general business practice where 
payment is made by mail, the Committee anticipates that checks will be dated for 
payment and mailed five days before the date payment. is due. However, in the 
event a check is dated for payment on the date payment is actually due, no interest 
would be payable even though the check might not reach a contractor until three or 
five days later. In the event a check is dated for payment a day late, one day’s inter- 
est would be charged against the government, and so forth. The Committee will be 
carefully assessing agency performance under the Act. Agencies should not expect 
to make a practice of using this provision of the Act to sanction late payments. 
Every effort should be made to see to it that payment is made [on or before the date 
that it is due]. 

S. Rep. No. 302, supra, at 11. 

Thus, it is clear that when properly implemented, the Prompt 
Payment Act contemplates that agencies will take every reasona- 
ble step to assure that payments owed by the Government are nor- 
mally delivered to contractors on or before the date they are due. 
While interest penalties will accrue against the Government under 
the Prompt Payment Act only if the check is not dated before the 
date due, as a practical matter, contractors will not normally be in- 
convenienced by “mail time” on debts owed by the United States. 
It should ‘also be noted that in instances when application of the 
normal payment’ policy would cause undue hardship, the parties 
are free to provide for a deviation as one of the contract terms. 

Accordingly, we find that there is no legal requirement that late 
payment charges be assessed in an identical manner whether the 
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Government is a creditor or a debtor. Moreover, the late payment 
charge policies being followed by Agriculture are consistent with 
the requirements of the law, and there is no requirement to change 
them at the request of a trade association. 


[B-213209} 


Contracts—Authority—Agency Director 


Where statute vests authority in agency Director to award contracts, Director may 
exercise his contracting authority over lower level contracting officials and make 
the award selection whenever he believes that such action will further the agency’s 
statutory functions. 


Contracts—Negotiation—Technical Evaluation Panel— 
Function 


Although decision of agency Director acting as a selection official must be consistent 
with the solicitation’s evaluation criteria and requirements and must have a ration- 
al basis, such official is not bound by recommendations of an evaluation board even 
though such board may be composed of working level officials who normally have 
the technical expertise required for technical evaluations. 


Coniracts—Negotiation—Offers or Proposals—Evaluation— 
General Accounting Office Review 


In a dispute between the protester and the contracting agency over the technical 
superiority of the awardee’s proposal, which is in essence a difference of opinion 
concerning the relative merits. of the protester’s and the awardee’s technical ap- 
proaches, General Accounting Office (GAO) will not disturb the agency’s decision as 
to which of the two proposals is better suited to complete the project contemplated 
by the request for proposals (RFP), where the protester has not shown that decision 
to be unreasonable or in violation of the procurement statutes or regulations. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 


Level of Effort 


Where the RFP estimate placed offerors on notice regarding the appropriate level of 
effort to operate a School Technology Center and the protester proposed a level of 
effort almost 50 percent below that.estimate while the awardee proposed a level of 
effort much closer to the RFP’s estimate, the selecting official could reasonably con- 
clude that the awardee’s proposal was superior in this respect. 


Contracts—Negotiation—Offers or Proposals—Discussion With 
All Offerors Requirement—Varying Degrees of Discussions— 
Propriety 

Where an offeror’s proposed level of effort was considered acceptable, the agency 
was not required to discuss this subject with the offeror during competitive range 
discussions, nor was it required to do so later when the selection official decided he 
preferred a greater level of effort proposed by another offeror. 
Contracts—Negotiation—Offers or Proposals—Evaluation— 
General Accounting Office Review 


Where the RFP required the successful offeror to investigate the application of non- 
computer technologies to facilitate mathematics and science learning, GAO has no 
basis to question the selection official’s determination that the awardee offered a 
more innovative approach to studying a broader mix of these technologies than did 
the protester. 
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Contracts—Negotiation—Offers or Proposals—Evaluation— 
Criteria—Application of Criteria 


Awardee’s plan to work with three or four local school districts during the first 3 
years of the Center’s operation satisfied the RFP’s requirement that local schools be 
significantly involved in the Center’s activities. Moreover, the selection official could 
reasonably conclude that the awardee—having executed cooperative agreements 
with the local schools and joined them as part of its consortium—was more likely to 
be able to expeditiously establish a presence in the schools, as required by the RFP, 
than was the protester who did not propose to execute any cooperative agreements 
until after contract award. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Administrative Determination 


Whether the*awardee’s proposed management and organizational structure is better 
suited to the tasks to be performed under the RFP than the protester’s is a question 
calling for the informed judgment of the selection official whose determination will 
not be disturbed where it is not shown to be unreasonable. 


Contracts—Negotiation—Awards—To Other Than Low 
Offeror 


Award of a cost-reimbursement contract to a higher-cost, technically superior of- 
feror is not objectionable where award on that basis is consistent with the RFP’s 
evaluation criteria and the agency determined that the higher cost was justified by 
the awardee’s higher proposed level of effort and its eclectic and more costly re- 
search approach. 


Contracts—Negotiation—Cost, etc. Data—Disclosure 


Contracting officer’s failure to follow internal agency policy guidance regarding dis- 
closure of Government cost estimates is not subject to objection by GAO in a bid 
protest. It is not improper for an agency to disclose during discussions the agency’s 
cost goal in order to reach a fair and reasonable cost so long as no offeror’s competi- 
tive standing is divulged. Moreover, it was not unfair treatment of offerors for the 
agency to discuss the Government’s cost estimate with the awardee and one other 
offeror but not with the protester since the purpose of the discussion was to encour- 
age those offerors to lower their proposed costs; the protester’s proposed costs were 
already below the Government estimate. 


Matter of: Bank Street College of Education, June 8, 1984: 


Bank Street College of Education protests the award of a con- 
tract to Harvard University under request for proposals (RFP) No. 
NIE-R-83-0009 issued by the National Institute of Education 
(NIE). The RFP sought offers for a cost-type contract to create a 
School Technology Center that would perform research and provide 
technical assistance to increase achievement of students in elemen- 
tary and secondary schools through technology. 

Bank Street complains that the NIE Director substituted himself 
for the contracting officer and the proposal evaluators and improp- 
erly made award to Harvard, the highest-cost, second-ranked of- 
feror. Further, the protester contends that the Director, in making 
the selection, relied on factors outside the solicitation evaluation 
criteria and requirements, and complains that the NIE negotiator 
revealed the agency’s cost estimate to Harvard but not to Bank 
Street. 
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We find that the Director’s actions were proper and that his se- 
lection decision was consistent with the solicitation’s requirements 
and is reasonably supported by the record. We therefore deny the 
protest. 


BACKGROUND 


The agency issued the solicitation on June 6, 1983, seeking pro- 
posals for a 5-year effort to establish and operate the Center. The 
RFP specified that the Center would ‘engage in five major tasks: 


(1) Develop a research agenda to improve educational achievement 
through technology and update it annually. 


(2) Conduct a program of subject-oriented research and related ac- 
tivities which focus on (a) the use of technology for instruction in 
math and science and (b) computers as an object of study in such 
topics as computer literacy, computer programming and computer 
science. 


(3) Conduct a program of basic and applied research having clear 
long-range implications for enhancing and stimulating advances in 
technology’s capacity to increase student learning and achieve- 
ment. 


(4) Provide graduate-level training to increase the number of ex- 
perts in educational technology. 


(5) Develop and implement a dissemination strategy designed to 
meet the needs of teachers, school administrators, researchers, pol- 
icymakers and parents in all subject areas covered. 

The RFP stated that in considering proposals for negotiation and 
award, technical quality would be given greater priority than cost, 
and it set forth the following major criteria along with their rela- 
tive weights, against which the technical proposals would be evalu- 
ated: 


Criteria 


a. General Understanding 

b. Technical Approach 

c. School-Based Activities 

d. Structural, Organization and Management Factors 


The agency convened a Project Review Board (PRB), consisting of 
five NIE evaluators and five evaluators from outside NIE to evalu- 
ate the technical proposals. The PRB reviewed the six proposals re- 
ceived and ranked them as follows: 


451-039 0 - 84 - 2 : OL 3 
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Aver- 
age 
tech- 
nical Proposed 
score cost 


88.5 $10,963,161 
86.6 4,498,028 
80.3 9,182,480 
University of Massachusetts 62.1 7,641,498 
University of Lowell 47.3 17,100,808 
University of Oregon 34.3 1 885,803 


1 First year effort only. 


The PRB found the proposals of MIT, Bank Street, and Harvard to 
be technically acceptable and it recommended that these three of- 
ferors be included in the competitive range. The contracting officer 
accepted the PRB’s recommendation and commenced negotiations 
with these offerors. 

NIE sent written questions to the three offerors in the competi- 
tive range concerning both technical and cost aspects of their pro- 
posals. The negotiation letter to Harvard stated that its cost pro- 
posal exceeded the Government estimate by approximately $2 mil- 
lion and its proposed first-year cost exceeded the available funds by 
50 percent. The letter suggested that Harvard attempt to reduce its 
proposed costs. The letter to MIT contained similar statements re- 
garding costs. The record shows that the contracting officer orally 
suggested to Bank Street that its travel costs were too low. In addi- 
tion to asking for written responses, the negotiation letters request- 
ed that each offeror make an oral presentation of its tentative re- 
sponses to the PRB. 

After receipt of the best and final offers, including the offerors’ 
responses to the negotiation questions, the PRB rescored the final 
proposals with the following results. 
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Aver- 
age 
tech- 


nical Proposed 
Offeror score cost 


88.4 $4,478,855 
80.9 7,681,534 
82.1 7,188,030 


Of the ten evaluators, five ranked Bank Street first, four ranked 
Harvard first and one evaluator ranked MIT first.! The PRB rec- 
ommended award to Bank Street. 

On September 16, the Director met with the contracting officer 
and the PRB chairman to discuss the PRB’s recommendation. At 
the conclusion of the meeting, the Director requested that the PRB 
chairman provide him with an analysis of certain aspects of the 
proposals, including an analysis of why Bank Street’s costs were 
lower than the Government’s estimate of $7,200,000. The chairman 
subsequently reported that Bank Street’s lower cost was primarily 
due to its lower staffing levels, less travel, use of consultants, and 
cost sharing. After further meetings between the Director, his staff 
and the contracting officer, the Director concluded that Harvard’s 
proposal was technically superior. On September 29, Bank Street 
protested this determination to the agency and to this Office. On 
September 30, the agency awarded the contract to Harvard. 


NIE DIRECTOR’S CONTRACTING AUTHORITY 


Bank Street contends that the Director undermined the integrity 
of the procurement process by intervening in this procurement and 
awarding the contract to Harvard in spite of the PRB and contract- 
ing officer recommendations that Bank Street receive the contract. 
It argues that the procedures for selecting a contractor contem- 
plate the appointment of a contracting officer with the overall au- 
thority to bind the Government and who, with the assistance of the 
agency program staff and a technical review group, is to conduct a 
business and technical assessment of the proposals and reach a de- 
cision as to the award. Bank Street contends that the Director’s 
role in this process is supervisory only. Consistent with this role, 
he may only intervene in the procurement process when the stand- 
ard procedures have not been properly followed. Bank Street 
argues that since the standard procedures were being followed up 


1This ranking is based on technical considerations only. When asked to take cost 
as well as technical merit into consideration, seven ranked Bank Street first and 
three ranked Harvard first. 





398 DECISIONS OF THE COMPTROLLER GENERAL (63 


to the point of the Director’s intervention, his actions were improp- 
er. 
While it may be true that in most procurements the contracting 
officer ultimately makes the award decision, the contracting officer 
derives the power to bind the Government from the general grant 
of contracting authority to the agency head. 41 U.S.C. § 251 et seq. 
(1976). Here, 20 U.S.C. § 1221e(1) (1982) authorizes the Director to 
conduct educational research in order to carry out NIE’s objectives 
of improving education in the United States. Further, 20 U.S.C. 
§ 1221e(f)(1) vests authority in the Director to, among other things, 
enter into contracts to carry out NIE’s functions. 

We do not agree with Bank Street’s contention that the Director 
may only exercise his contracting authority when the “standard 
contracting procedures have not been properly followed.” Rather, 
as NIE’s ultimate contracting authority, the Director has the dis- 
cretion to exercise his contracting authority whenever he thinks 
that it will further NIE’s statutory objectives. See Grey Advertising, 
Inc., 55 Comp. Gen. 1111 (1976), 76-1 CPD 325 (agency official’s au- 
thority to direct and supervise all agency furictions necessarily en- 
compasses the procurement operations, including the evaluation of 
proposals and the award of contracts, of lower echelon compo- 
nents). Thus, we have no basis to object to the Director’s participa- 
tion in the selection process. 


SELECTION DECISION 


The PRB recommended that the contract be. awarded to Bank 
Street based on its high technical rating (88.4 for Bank Street; 80.9 
for Harvard) and low cost. Specifically, the PRB found that Bank 
Street’s proposal was strong in its practical approach to school-re- 
lated technology topics, its clear presentation of the tasks to be per- 
formed, the excellence of its Director and senior staff and its inte- 
gration of diverse talents into one Center. On the other hand, the 
PRB did find fault with Bank Street’s proposal in its relatively 
narrow orientation to substantive issues in science and math edu- 
cation and its vagueness regarding the location of its school-based 
research. While the PRB noted Bank Street’s relatively low cost es- 
timate, it perceived “no difference in the overall level. of technical 
work”’. proposed by Bank Street and: Harvard. 

The PRB found that second-ranked. Harvard’s? greatest 
strengths lay in its depth of understanding of current issues in 
math, science and computers, the quality of its staff and leader- 
ship, the innovative nature of its proposal, its use of television, its 
“long term” outlook and its particular New England identity. The 
Board found weakness, however, in. Harvard’s highly centralized 
organization, its proposal to initially conduct school-based research 


2 While MIT received a higher numerical score than Harvard, more evaluators 
ranked Harvard as their choice for award. 
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in only three school districts adjacent to Boston and the possible 
lack of a long-term commitment of its proposed co-director, a visit- 
ing professor at Harvard. 

The Director reviewed the PRB’s numerical ratings and the eval- 
uators’ narrative comments and, in spite of the PRB’s recommen- 
dation, found the PRB ranking of the Bank Street and Harvard 
proposals to be close and inconclusive. The Director also independ- 
ently reviewed the Harvard and Bank Street proposals and con- 
cluded that Harvard’s proposal was superior. 

In general, the Director found that Harvard’s proposal set forth 
a, strong integrated program of activities providing a cohesive 
framework for long-range research in educational technology and 
struck a good balance between basic and applied research. Accord- 
ing to the Director, Bank Street’s proposal offered a narrow ap- 
proach relying on quick solutions based on existing technology and 
general learning theory. Further, the Director stated that while 
Bank Street focused its technology activities almost exclusively on 
computers, Harvard’s approach was broader, involving work in 
video-disks and television as well as computers. The Director also 
felt that Harvard proposed a moré comprehensive dissemination 
plan and concluded that its plan for working with local schools was 
better, as Harvard had identified those schools with which it in- 
tended to work and included them in its consortium, while Bank 
Street proposed to identify those schools after award. Further, the 
Director noted that Harvard’s proposed centralized organization 
based on existing working relationships among its consortium insti- 
tutions was superior to Bank Street’s proposed team structure in- 
volving newly associated members. He also’ pointed out that Har- 
vard’s consortium was far more diverse and prestigious than Bank 
Street’s more limited arrangement. Finally, the Director found that 
Harvard was proposing substantially greater staff effort than Bank 
Street. The greater level of effort proposed by Harvard for all pro- 
gram years and at virtually all staff levels was, in the Director’s 
view, more in keeping with the intent of the RFP and more likely 
to‘result in a true national Center. Based on these factors, the Di- 
rector decided that Harvard’s technical superiority justified award 
to it despite its higher proposed costs.* 

The selection official, here the Director, is not bound by the rec- 
ommendation of evaluators, and as a general rule our Office will 
defer to such an official’s judgment, even when that official dis- 
agrees with an assessment of technical superiority made by a work- 
ing level evaluation board or individuals who normally may be ex- 
pected to have the technical expertise required for such evalua- 
tions. Boone, Young & Associates, Inc., B-199540.3, November 16, 
1982, 82-2 CPD 4438. The selection decision and the manner in 


3 The Director noted that Harvard’s higher cost was due in large part to its great- 
er proposed level of effort. 
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which such an official uses the results of the technical and cost 
evaluations and the’extent, if any, to which one is sacrificed for the 
other are governed only by the tests of rationality and consistency 
with established evaluation factors.* Grey Advertising, supra; BDM 
Corporation, B-211129, August 23, 1988, 83-2°'CPD 234. 

Bank Street contends that the Director’s evaluation was irration- 
al and inconsistent with the terms of the RFP. Specifically, Bank 
Street argues that the Director improperly emphasized differences 
between its and Harvard’s proposed levels of effort; inaccurately 
and unfairly downgraded Bank Street for its alleged failure to deal 
with multiple technologies; failed to consider Harvard’s allegedly 
inadequate plan for working with local schools and improperly 
downgraded Bank Street for failing to identify the local schools 
with ‘which it would work;, incorrectly concluded that Harvard’s 
proposed dissemination plans were superior to those offered by the 
protester, and erroneously found that Harvard’s consortium was 
more desirable because it was allegedly better organized, larger 
and more prestigious. 

In considering protests such as this, we do not conduct a de novo 
review of the technical proposals or make an independent determi- 
nation of their acceptability or relative merit. Cadillac Gage Com- 
pany, B-209102, July 15, 1983, 883-2 CPD 96. That is the function of 
the selection official, who is to exercise informed judgment and 
sound discretion, Macmillan Oil Company, B-189725, January 17, 
1978, 78-1.CPD 37. Our review is limited to examining whether the 
evaluation was fair and reasonable: and consistent with the stated 
evaluation criteria. Cadillac Gage Company, supra. We will ques- 
tion a contracting official’s determination concerning the technical 
merits of proposals only upon a clear showing of unreasonableness, 
abuse of discretion or violation of procurement statutes or regula- 
tions. Piasecki Aircraft Corporation, B-190178, July 6, 1978, 78-2 
CPD.10. The fact that the protester or the evaluators disagree with 
the selection official’s conclusion does not.in itself render the eval- 
uation unreasonable. Kaman Sciences Corporation, B-190143, Feb- 
ruary 10, 1978, 78-1 CPD 117. As far as consistency with the eval- 
uation criteria is concerned, while the selection official may not 
judge the merits of proposals based on criteria that offerors were 
not advised would be considered, the official may properly take 
into account specific, albeit not expressly identified, matters that 
are logically encompassed by or related to the stated criteria. Sci- 
ence Management Corporation, B-207670, September 23, 1983, 83-2 
CPD 362. 


* Despite Bank Street’s arguments to the contrary, this principle clearly governs 
this case where the Director selected a proposal rated lower technically by the PRB 
and costing more than the proposal originally chosen. Here, the Director concluded 
that the Harvard proposal was technically superior and that superiority justified 
the additional cost. That conclusion must pass these tests. 
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At the outset, Bank Street contends that since the grounds for 
the Director’s decision are contained in his September 28 decision 
memorandum, we should consider only this document in determin- 
ing whether the Director’s decision was reasonable and should not 
consider any rationale prepared in response to Bank Street’s pro- 
test. We do not agree. In reviewing procurement actions we look to 
see if the procurement action is supportable, not whether it was 
properly supported at the time it was taken. See, e.g., Honeywell 
Information Systems, Inc.—Reconsideration, B-193177.2, January 
19, 1981, 81-1 CPD 26; EMI Medical Inc.; Picker Corporation, B- 
195487, February 6, 1980, 80-1 CPD 96. Thus, we will consider all 
of the agency’s arguments in support of its selection. 


Level of Effort 


The Director selected Harvard in part because the. level of effort 
in the Harvard proposal was more closely in line with the esti- 
mates included in the RFP than was the lower level proposed by 
Bank Street. The Director concluded that Harvard’s greater pro- 
posed level of effort made it more likely that Harvard would devel- 
op the type of Center envisioned by the RFP. 

Section 1(4) of the RFP provided in part: 

Estimates for the level of effort required to carry out the work in each of the first 
three years are given below. Funding for the fourth and fifth year is estimated to be 
equal to that for the third. The government presents this description of the level. of 
effort as only one example of how to carry out the scope of the work. Offerors are 


expected to make their own independent assessments of the resources required to 
perform the stated tasks. 


* * * * « * * 


All estimates below are stated in terms of fulltime (12 month) positions . . . . Offer- 
ors may adapt these estimates to their own needs. For example, they may propose a 
different mix of staff types and/or full-time and part-time staff as desired. [Italic in 
original.] 

The RFP’s estimated level of effort, and Harvard and Bank 
Street’s proposed levels of effort were as follows: 


Year 


3 


NIE estimate 
Director 1.0 1.0 1.0 1.0 
Total Professional staff } 8.0 13.0 29.0 29.0 29.0 
Harvard 
Director 1.4 1.4 1.4 1.4 
Total Professional Staff ? 6.0 9.65 19.89 20.63 20.63 
Bank Street 
Director 0.6 0.6 0.75 0.75 0.8 
Total Professional Staff ? 7.0 8.18 10.89 11.91 12.35 


1Director, Senior Researchers and Research Associates/ Assistants. 
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Bank Street contends that the Director’s conclusion was improp- 
er because the RFP merely suggested certain staffing requirements 
which the Director changed into hard guidelines against which 
Bank Street’s proposed level of effort was compared. The protester 
argues that this procedure was defective because the RFP’s esti- 
mates were “based on uneducated guesswork by the NIE staff,” 
and the Director failed to relate his comparative assessment of the 
offerors’ proposed levels of effort with their ability to perform the 
Center’s functions. and failed to.indicate his basis for concluding 
that Bank Street could not perform those functions within its pro- 
posed level of effort..Bank Street also contends that if NIE believed 
that its proposal reflected an insufficient level of effort, NIE should 
have informed Bank Street of this deficiency and allowed it an op- 
portunity to modify its proposal. 

NIE responds that based on its past experience in supporting re- 
search and development centers, it arrived at its level-of-effort esti- 
mate by first creating a cost estimate and then developing an illus- 
trative model of how the level of effort might be divided based on 
these estimated costs.5 The agency further states that while NIE 
encouraged flexibility in the offerors’ proposed staffing, the RFP’s 
estimate signaled NIE’s expectations regarding the overall size of 
the Center. NIE points out that Bank Street proposed a level of 
effort almost 50 percent below the Government estimate. 

The RFP placed offerors on notice of what the agency considered 
an appropriate level of effort for the Center and, we believe, ade- 
quately informed offerors that their proposals would be evaluated 
against these estimates. While the RFP clearly contemplated that 
the proposed level of effort could deviate to some extent from the 
RFP estimates, Bank Street’s decision to propose an extremely 
“lean” lower cost model for the Center was a business judgment 
from which it assumed the risk that its proposal would be found 
not as advantageous to the Government as one which proposed a 
level of effort for the Center more in line with that set forth in the 
RFP, at least in the absence of an explanation in the proposal as to 
why Bank Street believed it could meet all requirements with a sig- 
nificantly lower level of effort. Moreover, contrary to the protest- 
er’s argument, the record shows that the Director did indicate how 
he believed Bank Street’s low proposed level of effort would affect 


5 In view of the inherent imprecision of cost estimates and the great weight ac- 
corded the agency’s judgment as to the methods in developing a cost estimate, we 
find NIE’s development of the estimate here to fall within the range of discretion 
permitted a contracting agency. Prospective Computer Analysts, B-203095, Septem- 
ber 20, 1982, 82-2 CPD 234. 
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its ability to operate the Center. In this regard, the Director con- 
cluded that Bank Street’s approach of proposing less than a full- 
time effort for the Center director raised doubts as to the Center 
director’s ability to effectively direct the substance of the work and 
manage the consortium. Further, it is implicit in the Director’s 
conclusion here that he simply believed that Bank Street’s pro- 
posed staffing was not adequate to carry out the tasks it promised 
to complete. 

In view of the significant difference between Bank Street’s pro- 
posed level of effort and the RFP estimates, we find that the Direc- 
tor could reasonably conclude that the Harvard proposal (which 
contained a proposed level of effort much closer to the RFP esti- 
mate) was superior to Bank Street’s proposal in this regard and 
thus that the Harvard proposal was more likely to meet the RFP 
requirements. 

With respect to the alleged requirement for NIE to discuss with 
Bank Street its concern about Bank Street’s proposed level of 
effort, in general, agencies are required to hold discussions with all 
offerors in the competitive range and this mandate can only be sat- 
isfied by discussions that are meaningful. Union Carbide Corpora- 
tion, 55 Comp. Gen. 802 (1976), 76-1 CPD 134. We have specifically 
rejected the notion, however, that agencies are obligated to afford 
offerors all-encompassing negotiations. The content and extent of 
meaningful discussions in a given case are a matter of judgment 
primarily for the determination by the agency involved and not 
subject to question by our Office unless clearly arbitrary or without 
a reasonable basis. Information Network Systems, B-208009, March 
17, 1988, 83-1 CPD 272. Where a proposal is considered to be ac- 
ceptable and in the competitive range, the agency is under no obli- 
gation to discuss every aspect of the proposal receiving less than a 
maximum ranking. Gould Defense Systems, Inc., et al., B-199392.3; 
B-199392.4, August 8, 1983, 83-2 CPD 174. 

Bank Street was not informed during discussions of NIE’s views 
regarding its level of effort simply because at the time the agency 
held discussions, the PRB was not concerned about Bank Street’s 
proposed level of effort. It was not until after the submission of 
best and final offers that the Director concluded that he preferred 
Harvard’s proposal, in part because its proposed level of effort was 
closer to the RFP estimate than was Bank Street’s. Selection offi- 
cials are expected to consider the various aspects of competing pro- 
posals when deciding on which proposal to accept, and there simply 
is no obligation on the part of the agency at that point in time to 
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reopen negotiations to discuss.an aspect in one proposal which the 
selection official sees as relatively less desirable. 


Investigation of Non-Computer Technologies 


In support of his choice of Harvard, the Director also stated that 
Harvard’s proposal exhibited a better general understanding of the 
Center’s purposes—i.e., to explore and exploit a wide range of tech- 
nological applications and approaches—by proposing to study a 
broad mix of technologies to facilitate mathematics and science 
learning. By contrast, the Director noted, Bank Street proposed a 
narrower mix of technologies focusing almost exclusively on micro- 
computers. 

Task 3 of the RFP required the successful offeror to “conduct a 
program of basic and applied research which has clear long-run im- 
plications for enhancing and stimulating technology’s capacity to 
increase student learning and achievement.” Included as examples 
of types of projects under this task were “human factor research 
aimed at improving the motivational qualities and other charac- 
teristics of child-machine interactions (e.g., touch-screen displays, 
natural language interaction) or research on reactive learning envi- 
ronments, expert systems, computer coaches, etc.” It is clear, there- 
fore, that the RFP contemplated investigation of other technologies 
in addition to computer technology. Consequently, we think that it 
was proper for an evaluator to rank a proposal favorably because 
of the proposal’s strengths in this area. 

Harvard proposed four projects under Task 3 designed to explore 
“what technologies or combinations of technologies show particular 
promise for improvement of education” and “what strategies seem 
best suited to the development of effective technology of and for 
education.” The four projects were: 


(1) Exploration of the potential use of school as a way of enhancing 
existing, demonstrably effective science television programs; 


(2) Investigation of the ways in which inexpensive highly-reliable 
microcomputer-based speech recognition systems can contribute to 
the use of computers for early reading; 


(3) Exploration of the use of different word-processing software to 
facilitate reading and writing instruction; and 


(4) Assessment of the potential uses of high-cost devices used in in- 
dustrial training programs (involving a microcomputer, a high-reso- 
lution video screen responsive to touch or light pens and an ad- 
dressable videodisc player) in schools. 

Bank Street proposed under Task 3 to study for the first 18 
months “three classes of state-of-the-art software that have major 
educational potential” by surveying the field in each class, choos- 
ing an exemplary program, and investigating its educational use. 
While it expects that in investigating these software systems it will 
use sophisticated hardware, Bank Street stated that it prefers “to 
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investigate software systems that use sophisticated hardware, 
rather than studying complex devices per se’ because the study of 
hardware innovations outside the context of their use in a software 
system is unlikely to lead to useful assessments. Under Task 2, sub- 
ject-oriented research, Bank Street also proposed a study of science 
learning at home and in school involving integration of computers, 
interactive videodiscs and television. Finally, under this same task 
Bank Street proposed a study of an electronic-mail network as an 
aid to class-work learning. 

It appears from the Bank Street proposal that it did indeed 
intend to study a variety of: technologies in conjunction with its 
study of software systems, science learning and the use of electron- 
ic mail networks. The Director nevertheless believed that Har- 
vard’s proposal was more innovative, intensive and involved a 
broader mix of technologies. While we think the Director’s state- 
ment that the Bank Street proposal was focused “almost exclusive- 
ly on its microcomputers” may be somewhat exaggerated, we have 
no basis upon which to question his judgment that Harvard’s pro- 
posed studies in this area were more innovative and presented a 
greater potential to increase the state of knowledge regarding the 
application of technology to educational achievement.® 


School-Based Activities 


Another reason cited by the Director for his selection was that 
Harvard was more’responsive to the RFP requirement of thorough- 
ly involving school personnel in the work of the Center than Bank 
Street since Harvard included school districts and teachers in its 
consortium and in the Center’s budget while Bank Street did not 
demonstrate an effective plan for the involvement of local schools. 
In this regard, the Director noted that Harvard’s proposal identi- 
fied three local school districts with which it had binding agree- 
ments while Bank Street had not specifically identified the schools 
with which it intended to work. Further, the Director cited as a 
weakness Bank Street’s failure to include local schools in planning 
the Center’s agenda. 

The RFP placed significa emphasis on offerors’ proposed 
school-based activities. It directed that the Center be structured so 
that ‘a significant part of the Center’s structure will be school- 
based projects carried out cooperatively with local school systems.” 
Specifically, it required that a minimum of 40 percent of the Cen- 
ter’s programs per year be in the form of cooperative school-based 
activities and further specified that during the first 3 years of con- 


6 Bank Street also argues that any concern NIE had regarding the use of technol- 
ogy should have been raised by the agency during discussions. These matters were 
not raised by the agency because (as in the case of the proposed level of effort) they 
were not viewed as concerns at the time NIE held discussions. For the reasons cited 
in connection with Bank Street’s ss regarding NIE’s failure to discuss the 


offeror’s proposed level of effort, NIE was not obligated to reopen negotiations to 
discuss these aspects of the Bank Street proposal. 
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tract performance school-based activities should be “limited in geo- 
graphical scope to schools in the New England states.” The RFP 
defined “cooperative” as meaning that “the school system has been 
made a partner with the Center in the work and is not simply fur- 
nishing students as research subjects.” 

Task 2 of the RFP stated that some of the school-based activities 
should begin within 3 months of contract award, “to establish a 
visible presence in the schools and also a pattern of school rel- 
evance in the Center’s activities.’”’ Task 2 further provided that the 
contractor should have developed its agreements with cooperating 
school districts for the school-based activities. 

First, Bank Street contends that the Director failed to strictly 
follow the RFP evaluation criteria when he selected Harvard be- 
cause the RFP required that the Center serve all of New England 
in the first 3 years, yet Harvard proposed to work with only three 
Massachusetts schools in the first 3 years of the Center’s operation. 

NIE responds that Harvard intended to start with three or possi- 
bly four school districts in Massachusetts and expand to include 
seven other New England districts in the remaining 2 years. It 
argues that this model for involvement of the schools represented 
“a more comprehensive approach for promoting intensive interac- 
tion with an entire school system in the planning, conduct, and 
evaluation of research and development activities.” 

While the RFP contemplated significant involvement of local 
schools in the Center’s activities, it did not specify a minimum 
number of schools required nor did it require that the schools be 
located throughout New England. Harvard’s best and final offer 
stated that it chose to work with only three schools initially ‘to 
make sure that we understand fully the differences among these 
systems * * * and to make sure that we can devote enough atten- 
tion to each relationship for it to succeed.” Harvard also stated 
that it would add a fourth (rural) district if the agency deemed it 
advisable, and indicated the extent to which local school involve- 
ment would increase over the term of the contract. We think this 
approach met the RFP’s requirements. 

Bank Street next contends that the RFP did not require that 
local school personnel be included as part of the Center manage- 
ment or that participating schools be identified prior to 3 months 
after contract award. Thus, the protester concludes, the Director 
improperly emphasized the fact that Harvard in its proposal desig- 
nated the schools it intended to work with and joined them as part 
of its consortium, while penalizing Bank Street for failing to do so. 
It argues that its proposal included letters from over 30 schools ex- 
pressing their willingness to work with Bank Street. Bank Street 
also argues that it-did include in its proposal a strategy for involv- 
ing local schools in planning the Center’s agenda. 

We note that the RFP stated that cooperative agreements—pref- 
erably written—should be worked out with local schools prior to 





Comp. Gen) DECISIONS OF THE COMPTROLLER GENERAL 407 


implementing the school-based activities—some of which were to be 
started within 3 months after contract award. Although Bank 
Street states that it had expressions of willingness to cooperate 
from over 30 schools, it admittedly had not identified the specific 
schools with which it intended to work. While we agree with Bank 
Street that the RFP did not require these schools to be identified or 
agreements to be finalized prior to award, we believe that the Di- 
rector could reasonably conclude that Harvard was more likely to 
meet the solicitation’s objective of expeditiously establishing a pres- 
ence in the schools because it had identified its cooperating schools, 
had executed the cooperative agreements with them and proposed 
to include the schools and teachers as paid members of its con- 
sortium. 

Finally, regarding Bank Street’s proposed involvement of local 
schools in writing the research agenda, while Bank Street argues 
that its proposal included a strategy for such involvement, the Di- 
rector considered this strategy—to hold meetings with chief state 
school officers and New England teachers—as not as desirable a 
plan as that proposed by Harvard which involved ‘teachers and 
schools in its consortium as collaborators in agenda-setting and re- 
search design. We have no basis upon which.to question the Direc- 
tor’s judgment on this matter. 


Dissemination Plan 


The Director found that Harvard proposed an innovative ap- 
proach to dissemination of the Center’s work while Bank Street 
proposed a more traditional ‘“direct-contact” approach that was 
“unoriginal” and has proven to be “unproductive” in past NIE-sup- 
ported projects. Bank Street disputes this finding based on the 
PRB’s conclusion that its dissemination strategy met the RFP re- 
quirements. 

The PRB had litle comment regarding either offerors’ dissemina- 
tion plans. While Bank Street clearly disagrees with the Director’s 
conclusion that Harvard’s dissemination plan was superior, it has 
not provided us with any basis upon which to question the Direc- 
tor’s judgment that Harvard’s plan would be more effective. 


Organizational Management and Strength of Consortium 


The Director concluded that Harvard’s proposed management 
structure and the composition of its consortium were stronger than 
those proposed by Bank Street. 

Regarding the management structure, the Director found that 
based on NIE’s experience in managing research projects using 
many types of management approaches, Harvard’s proposed hierar- 
chical management structure (organized around institutional col- 
laboration and relationships) would provide clear lines of authority 
and promote greater ease of management, as contrasted with Bank 
Street’s matrix-like method of organization (organized around spe- 
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cific individuals and their roles on particular projects). Bank 
Street’s method, according to the Director, “does not represent the 
most effective strategy to manage the time and effort of individuals 
from different organizations,’ and would make the Center highly 
vulnerable to staff changes. 

Further, the Director stated that Harvard proposed an extremely 
comprehensive consortium involving ten major organizations, in- 
cluding three public school systems, a collaborative educational or- 
ganization, an educational television organization, a national test- 
ing service, an educational development center, an educational 
foundation and a private high-technology firm. In contrast, the Di- 
rector noted that Bank Street’s consortium consisted of only two in- 
stitutions of higher learning and one private firm and omitted edu- 
cational practitioners as consortium members. 

The protester objects to the Director’s assessment, contending 
that Harvard’s management plan was found by the PRB to be 
weak in several areas. For example, the PRB stated that the Har- 
vard consortium might be too diverse to manage and that the role 
of each consortium partner was not spelled out. Further, Bank 
Street argues that its consortium consisted of members with great- 
er experience in the fields relevant to the Center’s functions and 
questions the Director’s conclusion that Harvard’s consortium was 
better just because it had more members and those members may 
be more well known. 

Here, the protester does not question that differences did exist 
between the management structure and the make-up of :the two 
competing consortia, but disputes the Director’s judgment that 
Harvard’s proposal was more advantageous in. these areas. It is 
true, as Bank Street points out, that the PRB did have some mis- 
givings regarding Harvard’s proposed management structure and 
commented favorably on the members of Bank Street’s consortium. 
Nevertheless, the Director’s finding regarding the relative merits 
of these portions of the proposals is not unreasonable. The Director 
reasonably could weigh favorably Harvard’s inclusion of local 
schools in its consortium or believe that Harvard’s centralized or- 
ganization of its consortium members, many of which had existing 
working relationships with Harvard, would run more smoothly 
than Bank Street’s team approach: It is simply a matter of in- 
formed judgment as to which organization structure or which con- 
sortium is better suited for the tasks to be performed. 


HIGHER COST JUSTIFICATION 


Bank Street contends that the Director failed to justify awarding 
the contract to Harvard in light of the fact that Harvard’s pro- 
posed cost was approximately $3 million more than Bank Street’s 
cost estimate. 
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The record shows that the Director determined that the addition- 
al cost of the Harvard proposal was warranted by the quality of 
Harvard’s proposed approach to the Center and by its greater pro- 
posed level of effort. The agency notes in this regard that while 
Harvard’s higher proposed level of effort was responsible for much 
of the cost difference, a significant portion of that difference was 
due to Harvard’s broad, eclectic and more costly research approach 
focused on a wide range of technological applications. 

Bank Street responds that the Director’s justification is inad- 
equate to support a difference of the magnitude involved in this 
case and contends that while Harvard proposed a greater level of 
effort, this was not sufficient to justify the higher cost. It argues 
that some of the differences in cost can be accounted for by the fact 
that Harvard proposed to pay for teachers’ services and research 
studies that Bank Street proposed to furnish at no cost. Thus, Bank 
Street concludes, the additional money “will not buy anything that 
Bank Street College did not offer.” 

The regulations state that when a cost-reimbursement type con- 
tract is to be awarded, estimated costs should not be controlling. 
Federal Procurement Regulations § 1-3.805-2. Further, in such ne- 
gotiated procurements, selection officials have broad discretion in 
determining the manner and extent to which they will make use of 
the technical and cost evaluation results. Cost/technical tradeoffs 
may be made, and the extent to which one may be sacrificed for 
the other is governed only by the test of rationality and consistency 
with established evaluation factors. Grey Advertising, Inc., supra. 
The judgment of the procuring agency concerning the significance 
of differences in the technical merit of offerors is accorded great 
weight. Thus, we have consistently upheld award to technically su- 
perior, higher cost offerors so long as that result is consistent with 
the evaluation criteria, and the procuring agency has determined 
that the technical difference is sufficiently significant to outweigh 
the cost difference. Asset Incorporated, B-207045, February 14, 
1983, 88-1 CPD 150. 

Here, award to the higher cost, technically superior offeror is 
clearly consistent with the RFP’s evaluation criteria which indicat- 
ed that technical quality would be given greater priority than cost. 
Moreover, while Bank Street speculates that the differences in cost 
between the two proposals was because Harvard proposed to pay 
for what Bank Street proposed to provide at no additional cost, we 
have found that the Director reasonably determined that the Har- 
vard proposal was technically superior in a number of areas, and 
thus represented the most advantageous proposal for the Govern- 
ment. We have no basis for disputing his determination that this 
superiority justified the higher cost of the Harvard proposal. 
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DISCLOSURE OF GOVERNMENT COST ESTIMATE » 


Finally, Bank Street contends that the contracting officer violat- 
ed Department of Education procurement regulations by disclosing 
the Government’s cost estimate to Harvard during discussions. It 
argues that once the contracting officer decided to share this infor- 
mation with Harvard it should also have disclosed it to Bank 
Street. 

The agency’s sole purpose in discussing the Government’s esti- 
mate with Harvard was an attempt to have Harvard lower its pro- 
posed costs. Since Bank Street’s proposed cost. was below the Gov- 
ernment’s cost estimate, no useful purpose would have been served 
by discussing the estimate with Bank Street. 

The record shows that in the course of discussions the agency in- 
formed Harvard 7 that the proposed cost in its initial proposal was 
approximately $2 million more than the Government’s estimate. It 
also appears that the agency did not believe it was necessary to dis- 
cuss the Government’s cost estimate with Bank Street because 
Bank Street’s proposed cost was below that estimate. 

The contracting officer admits that he failed to follow the agen- 
cy’s regulations regarding disclosure of the Government’s cost esti- 
mates. We believe, however, that those regulations are matters of 
internal policy guidance for the agency’s personnel, and as such 
they do not create any legal rights or responsibilities such that ac- 
tions taken in violation of their provisions would be subject to ob- 
jection by our Office in protest cases. See Westinghouse Information 
Services, B-204225, March 17, 1982, 82-1 CPD 2538; Timeplex, Inc., 
General Datacomm Sytems and Bowman/ALI, Inc., B-197346; 
B-197346.2; B-197346.4, April 13, 1981, 81-1 CPD 280. Moreover, it is 
not improper generally for an agency to disclose, during discussions 
with an offeror, the agency’s cost goal as a negotiation tool for 
reaching a fair and reasonable contract price provided an offeror’s 
standing with respect to its competitors is not divulged. Jkard 
Manufacturing Company, B-213891, March 5, 1984, 63 Comp. Gen. 
239, 84-1 CPD 266; 52 Comp. Gen. 425 (1973). Bank Street has not 
alleged that the agency disclosed any offeror’s standing. 

We also do not believe that the agency’s discussion of the Gov- 
ernment’s cost estimate with Harvard without conducting similar 
discussions with Bank Street amounted to unequal treatment of of- 
ferors. An agency: is not required to hold the same kind of detailed 
discussions with all offerors since the degree of weaknesses or defi- 
ciencies, if any, found in the acceptable proposals will obviously 
vary. Pope Maintenance Corporation, B-206143.3, September 9, 
1982, 82-2 CPD 218. Thus, an agency can discuss costs with one of- 


7 NIE also informed MIT that its proposed costs exceeded the Government esti- 
mate. 
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feror without conducting similar discussions with another offeror, 
where, as here, it does not appear that the agency considers the 
other offeror’s cost proposal to be deficient. Tracor Jitco Inc. 
B-208476, January 31, 1983, 83-1 CPD 98. 

In any event, Bank Street was not prejudiced by the disclosure. 
It contends that had it been informed of the Government’s cost es- 
timate, it would have interpreted the RFP’s level of effort estimate 
differently and would have proposed a greater effort. We believe, 
however, that the RFP adequately informed offerors of the level of 
effort the agency considered appropriate for the Center and the re- 
lease of the Government’s cost estimate to Bank Street would not 
have provided any offeror with additional information regarding 
the appropriate level of effort that had not already been included 
in the RFP. 

The protest is denied. 


[B-213350] 


Contracts—In-House Performance v. Contracting Out—Cost 
Comparison—Administrative Appeal Upholding 
Determination to Perform In-House—Reasonableness of 
Appeal Determination 


Protest alleging that contracting agency failed to recognize past statistics and actual 
employment opportunities for Federal employees affected by contracting out under 
Circular A-76 is denied, since situation is largely judgmental matter and, while pro- 
tester may disagree with contracting agency as to employment outlook, that does 
not mean that contracting agency’s own forecast for its employees is wrong. 


Contracts—In-House Performance v. Contracting Out—Cost 
Comparison 


General Accounting Office will not consider allegation that agency made errors in 
calculating certain costs in Circular A-76 cost comparison where correction of al- 
leged errors would not affect the evaluation result. 


Matter of: Mercury Consolidated, Inc., June i1, 1984: 


Mercury Consolidated, Inc. (Mercury), protests the Navy’s deci- 
sion, pursuant to an Office of Management and Budget (OMB) Cir- 
cular A-76 cost comparison, to continue Government provision of 
public works services at the Naval Air Station (NAS), Brunswick, 
Maine, rather than contract out the services to Mercury, the low 
bidder, under invitation for bids No. N62472-83-B-0880. This pro- 
test is an appeal of a Navy review of its initial decision under Cir- 
cular A-76. 

We deny the protest. 

Mercury contends that the Navy overestimated the amount of 
severance pay (payments to employees forced to leave Federal serv- 
ice) and retained pay (payments to employees forced to relocate to 
lower paying jobs within the Federal service) the Navy would incur 
in the event that the services were contracted out. Mercury further 
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asserts that, in calculating relocation costs, the Navy used unrealis- 
tic cost estimates. Mercury contends that it was assessed unjustifia- 
bly high one-time conversion costs. Mercury further alleges that 
the Navy understated the number of planner-estimators the Navy 
needs to perform planning, estimating and inspection services con- 
tained in the statement of work and that the Government’s esti- 
mate must be adjusted upward to properly reflect the cost of this 
work. Finally, Mercury asserts the Navy significantly understated 
its direct labor and fringe benefit costs. 

Essentially, Mercury objects to the Navy’s assumptions underly- 
ing its conclusions regarding the effect of conversion to a commer- 
cial contractor on in-house personnel currently performing the 
work. Costs of the conversion are assessed to the contractor under 
OMB Circular A-76. Specifically, the protester alleges that the 
Navy failed to estimate the number of personnel who will be em- 
ployed by the contractor and, thus, overestimated the amount of 
severance pay assessed to Mercury, that the Navy did not estimate 
properly the number of personnel who would be placed in other 
Federal positions in the event a contract was awarded, .and that 
the Navy overstated relocation expenses based on inaccurate and 
inadequate investigation. According to the protester, a proper 
measure of the personnel costs would result in the reduction of the 
costs added to the contractor’s bid by approximately $238,604, 
which, in combination with the correction of other parts of the 
costs, would reverse the decision to continue in-house operations. 

We generally do not review an agency decision to perform work 
in-house rather than to contract out for the services because we 
regard the decision as a matter of policy within the province of the 
executive branch. Crown Laundry and Dry Cleaners, Inc., B-194505, 
July 18, 1979, 79-2 CPD 38. Where an agency, however, utilizes the 
procurement system to aid its decision, specifying the circum- 
stances under which a contract will or will not be awarded, we will 
review an allegation that the agency did not follow established cost 
comparison procedures, since a faulty or misleading cost compari- 
son which would materially affect the decision whether or not to 
contract out would be abusive of the procurement system. MAR, 
Incorporated, B-205635, September 27, 1982, 82-2 CPD 278. 

Initially, we do not find anything in the A-76 guidance that re- 
quired the Navy to do any more than make an estimate of the 
impact that contracting out would have upon Federal employees. 
For example, while the cost comparison handbook in effect at the 
time of bid opening states that historical data from the agency or 
other agencies can be considered in arriving at the appropriate sev- 
erance pay and retained pay, it does not make that consideration 
mandatory. Further, the Transmittal No. 6 modification of the cost 
comparison handbook only makes mandatory that an estimate be 
made of the number of employees who will retire, separate or be 
downgraded as a result of contracting out. It also provides that the 
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agency estimate the number of employees to be relocated and cal- 
culate the costs associated with relocation. 

With regard to the protester’s allegation that the Navy improp- 
erly estimated one-time conversion costs and based its information 
on a biased survey of personnel, and Navy contends that its cost 
projections are supported by its records and the survey it conduct- 
ed-was proper. The Navy challenges Mercury’s contention that the 
Navy overestimated the impact on personnel of contracting out. 
For example, the Navy states that Mercury is not correct in assum- 
ing that there are positions at the NAS outside of the study to 
which those “bumped” by the contractor could be placed. The Navy 
advises there is a limited number of Navy jobs available. The Navy 
also states that a relatively high number of distant projected relo- 
cations would result because there is only one other major Federal 
employer in the area. Also, the Navy states that Mercury is incor- 
rect in assuming that rather than relocate most displaced employ- 
ees would choose to take a non-Federal position in the expectation 
of being placed back in Federal service when a position becomes 
available since an employee loses certain benefits when there is a 
break in service. 

With regard to Mercury’s argument that the relocation costs 
were overstated and based on inaccurate data and inadequate in- 
vestigation, Mercury specifically contends its own investigation in- 
dicates the Navy estimates of average housing sale prices are in- 
flated. The Navy explains that it computed permanent change of 
station costs in accordance with the joint travel regulations which 
set forth the allowable items and cost limits. The Navy states it 
properly based housing sale data on information obtained from 
base housing referral offices. 

The record clearly indicates that Mercury and the Navy disagree 
as to the costs of a conversion regarding personnel. As we recog- 
nized in a recent decision, Mercury Consolidated, Inc., B-213149, 
May 14, 1984, 84-1 CPD 519, the projection of personnel changes as 
a result of the decision to contract out is “largely a judgmental 
matter.”’ The cost comparison procedures do not provide detailed 
objective standards to follow in calculating the costs of personnel 
changes which would result from a conversion to a contractor. For 
example, while Mercury may disagree with the Navy as to the em- 
ployment outlook for Navy employees or the sale price of houses as 
a cost of relocation, that does not mean that the Navy’s forecast or 
estimates are wrong. As indicated above, our review in these cases 
is directed largely to whether the agency has followed established 
cost comparison procedures. While there may be a disagreement in 
this case over the judgment exercised, we do not find that the cost 
comparison guidance was ignored. Mercury Consolidated, Inc., 
supra. 

Mercury also protests that the Navy underestimated the number 
of planner-estimators needed to perform the work under the solici- 
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tation and understated Navy direct labor and fringe benefit costs. 
Mercury argues that corrections based on these errors would result 
in increasing the Government estimate by $205,089 and $116,612, 
respectively. However, since the difference after the Navy’s cost 
comparison analysis between the Navy’s and Mercury’s total figure 
is $338,517 and the total figure for these alleged errors is $321,701, 
the two alleged errors would not affect the evaluation result. See 
ARA Services, Inc., B-211710, January 23, 1984, 84-1 CPD 93. 


[B-214024} 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—New Issues—Unrelated to Original 
Protest Basis 


New grounds of protest must independently satisfy timeliness requirements of Gen- 
eral Accounting Office Bid Protest Procedures. 


Contractors—Responsibility—Determination—Review by 
GAO—Affirmative Finding Accepted 

General Accounting Office will only review contracting agency’s affirmative deter- 
minations of responsibility where there is a showing of fraud on the part of the con- 


tracting agency, or where there are allegations that definitive responsibility criteria 
have been misapplied. 


Contractors—Responsibility—Determination—Definitive 


Responsibility Criteria—What Constitutes 


Protest contending that contracting agency misapplied definitive responsibility cri- 
teria (travel time requirement) is denied where contracting officer has objective evi- 
dence favorable to awardee (2 of 3 trips made in required time) to support the re- 
sponsibility determination. 


Matter of: Hatch & Kirk, Inc., June 11, 1984: 


Hatch & Kirk, Inc. (H&K), protests the award of a shipboard 
diesel engine repair contract to Aquarius Marine Engines, Inc. 
(Aquarius), under invitation for bids (IFB) No. WASC-84-00025 
issued by the Department of Commerce, National Oceanic and At- 
mospheric Administration (Commerce). H&K objects to the absense 
of Service Contract Act, 41 U.S.C. §§ 351, et seg. (1982), wage provi- 
sions and determinations in the IFB and to Commerce’s affirmative 
determination of Aquarius’ responsibility. 

We dismiss in part and deny in part the protest. 

Our Bid Protest Procedures require that a protest based upon al- 
leged improprieties in an IFB be filed before the bid opening. 4 
C.F.R. § 21.2(b)(1) (1983). For protests filed with us, the term “filed” 
means receipt in our Office. Shell Computer Systems, Inc., B- 
203986, July 23, 1981, 81-2 CPD. Moreover, where a protester ini- 
tially files a timely protest and later supplements it with new and 
independent grounds of protest, the later-raised allegations must 
independently satisfy these timeliness requirements. Star-Line En- 
terprises, Inc., B-210732, October 12, 1983, 83-2 CPD 450. The bids 





Cita. Can} DECISIONS OF THE COMPTROLLER GENERAL 415 


were opened on October 11, 1983, but H&K’s allegations concerning 
the absence of Service Contract Act provisions were not received in 
our Office until March 7, 1984. Therefore, this aspect of the protest 
is untimely and will not be considered on the merits. 

H&K questions whether Aquarius has the resources and ability 
to comply with a portion of the IFB entitled “Detailed Specifica- 
tions for Diesel Engine Repair.” H&K alleges that Aquarius lacks: 
(1) sufficient shop facilities; (2) required geographic location; (3) re- 
quired special tools; (4) a sufficiently skilled staff large enough to 
handle the required workload; (5) a purchasing department, and (6) 
appropriate insurance. 

H&K’s allegations stem from the following portions of the speci- 
fications: 


Contractor Facility Requirements: 


The contractor shall possess shop facilities of sufficient size and equipped to allow 
all routine overhaul procedures to be carried out “in house.” The contractor’s shop 
facilities should be located no further away than a normal one-half (1/2) hour com- 
mute from the * * * [Commerce] ship base. 

The contractor shall be required to possess all special tools, jigs, fixtures, etc., to 
any out all normal overhaul procedures on the listed engines in a factory approved 

fashion. 


Contractor Personnel Requirement: 


The.contractor shall be a specialist in the field of diesel engine repair. The term 
“Specialist” shall mean an individual or firm of established reputation (or, if newly 
organized, whose personnel have previously established a reputation in the same 
field), which is regularly engaged in and which maintains a regular force of work- 
men skilled in repairs required by this contract. The contractor’s repair staff shall 
be such that under normal conditions at least two (2) [Commerce] repair jobs consist- 
ing of complete engine overhauls could be manned at one time and completed 
within a three (3) week period. 

The contractor shall maintain a supervisory and office staff such that cost esti- 
mates, parts. procurement, detailed cost returns and invoicing can be provided in 
timely fashion. 

Parts Supply: 


The contractor’s organization shall include a purchasing department familiar 
with procurement of these parts. The purchasing department shall be expected to be 
diligent in procuring parts at the best possible prices. 

Commerce’s preaward survey found that Aquarius had the re- 
sources and ability to perform the contract. H&K asks us to review 
that determination. 

As a general rule, GAO does not review contracting agencies’ af- 
firmative determinations of responsibility. See Central Metal Prod- 
ucts, Incorporated, 54 Comp. Gen. 66, 67 (1974), 74-2 CPD 64. There 
are two exceptions to this rule: (1) where there is a showing of 
fraud on the part of the contracting agency and (2) where there are 
allegations that definitive responsibility criteria have been improp- 
erly applied. See Data Test Corporation, 54 Comp. Gen. 499, 501- 
503 (1974), 74-2 CPD 365. H&K argues that allegations (4) and (5) 
are definitive responsibility criteria. Commerce, on the other hand, 
takes the position that only allegation (2) is a definitive responsibil- 
ity criterion. 
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In determining whether a contracting agency’s application of a 
specific IFB responsibility provision is reviewable under the second 
exception, we distinguish between performance requirements 
which merely state how the work is to be accomplished and defini- 
tive responsibility criteria which the IFB presents as preconditions 
of award. Performance requirements do not become definitive re- 
sponsibility criteria just becasue they are stated in detail. Contra 
Costa Electric, Inc., B-190916, April 5, 1978, 78-1 CPD 268. 

We find the IFB’s “Contractor Facility Requirements,” which un- 
derlie H&K’s allegations (1) through (3), to be performance require- 
ments which essentially require that all of the work be properly 
performed within the confines of the awardee’s facility. The IFB’s 
“Contractor Personnel Requirements” and “Parts Supply” require- 
ment, H&K’s allegations (4) and (5), are also performance require- 
ments. The work is required to be performed by workmen known to 
be regularly engaged in the kind of work called for under the con- 
tract. Moreover, enough of these workmen shall be available to 
meet certain minimum levels of agency demand. Again, the re- 
quirement that personnel familiar with the procurement of diesel 
parts (a purchasing department) be used to purchase required parts 
is a description of how the work is to be performed and not a pre- 
condition to award. Since there is objective evidence relevant to the 
definitive responsibility criterion favorable to Aquarius, we find 
Aquarius meets the criteria. As to allegation (6), we will not consid- 
er H&K’s argument that Aquarius is not responsible because it 
does not have required insurance coverage because the insurance 
requirement is not a definitive responsibility criterion. See Triple 
“A” South, B-193721, May 9, 1979, 79-1 CPD 324. 

However, having a facility within the required travel time, alle- 
gation (2), is a precondition of award and, consequently, a definitive 
responsibility criterion. Oceanside Mortuary, B-186204, July . 23, 
1976, 76-2 CPD’74. As’ noted above, the applicable solicitation pro- 
vision requires that the contractor’s “facilities should be located no 
further away than a normal one-half (4%) hour commute from 
the . . . base.” The record shows that on two of three attempts, 
the trip was made by agency personnel within the required travel 
time. Since the determination whether a bidder complies with a de- 
finitive criterion of responsibility is a matter within the reasonable 
discretion of the contracting officer, we find no basis to conclude 
that the contracting officer abused his discretion on this evidence. 
DOT Systems, Inc., B-193153, March 7, 1979, 79-1 CPD 160. 

Accordingly, the protest is dismissed in part and denied in part. 
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[B-214671] 


Appointments—Above Minimum Step of Grade—Grade GS-11 
and Above—Office of Personnel Management Approval 
Requirement 


Employee of EEOC was hired with the understanding she would be appointed at 
step 3 of grade GS-14. After actual appointment at minimum step of that grade, it 
was discovered that prior approval of the higher rate was not obtained from the 
Office of Personnel Management (OPM), due to administrative oversight. Upon sub- 
sequent, but prospective, approval of higher step placement by OPM, a claim for ret- 
roactive increase in that pay is made here. Claim is denied. Under 5 U.S.C. 5333, 5 
C.F.R. 531.203(b), and General Accounting Office decisions appointments to grades 
GS-11 and above may be made at a rate above the minimum rate of the grade, but 
only with prior OPM approval. Since such an appointment is discretionary and not 
a right, employee may not receive a retroactive increase. 


Matter of: Susan E. Murphy—Retroactive Salary Increase, 


June 12, 1984: 


This decision is in response to a request from the Director, Fi- 
nancial Management Services, Equal Employment Opportunity 
Commission, concerning the entitlement of Ms. Susan E. Murphy 
to receive a retroactive adjustment in her step-placement and back- 
pay. We conclude that she is not so entitled for the following rea- 
sons. 


FACTS 


In March 1983, an employment offer was made by the Commis- 
sion’s Office of General Counsel to Ms. Murphy to become a Special 
Assistant to the General Counsel. On the basis of a finding that she 
had superior qualifications for the position, her entry salary was 
established at the rate of step 3 of grade GS-14. However, due to 
an administrative error, the Commission failed to request that the 
Office of Personnel Management (OPM) approve the higher step of 
grade GS-14. Thus, when Ms. Murphy entered onto duty on April 
11, 1983, her rate of pay was established at step 1 of that grade. 

Following discovery of the error, the necessary approval from 
OPM was sought. In their notice approving the higher rate, OPM 
advised that the earliest date that the action could be made effec- 
tive was August 18, 1983. 

Because OPM admitted that they would have approved the re- 
quest had it been submitted earlier, but could not make it retroac- 
tive because they have no authority to grant backpay, the matter 
has been submitted here for resolution. 


DECISION 


Section 5333 of Title 5, United States Code (1982), provides in 
part that new appointments shall be made at the minimum rate of 
the grade to which appointed. Notwithstanding that limitation, it 
also authorizes OPM to prescribe regulations which would permit 
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the head of an agency to appoint an individual to a position in 
grade GS-11 or above at a rate above the minimum rate for that 
grade, based on such considerations as existing salary, unusually 
high or unique qualifications of an appointee, or a special need of 
the Government. It goes on to provide that an agency’s authority to 
so appoint requires the approval of OPM in each case. 

The applicable civil service regulation governing this matter is 
found in 5 C.F.R. § 531.203(b) (1983). That section states that an ap- 
pointment to a step above the minimum rate for a grade requires 
the prior approval of OPM. 

As a general rule, a retroactive administrative change in salary 
may not be made in the absence of a statute sc providing. 26 Comp. 
Gen. 706 (1947); 39 Comp. Gen. 583 (1960); and 40 Comp. Gen. 207 
(1960). However, we have permitted retroactive adjustments in 
cases where an administrative error has deprived the employee of 
a right granted by statute or regulations. See 21 Comp. Gen. 369, 
376 (1941); 87 Comp. Gen. 300 (1957); 37 Comp. Gen. 774 (1958); and 
55 Comp. Gen. 42 (1975). We have also permitted retroactive adjust- 
ments of salary rates where administrative errors occur as a result 
of failures to carry out nondiscretionary administrative regulations 
or policies. See 34 Comp. Gen. 380 (1955); 39 Comp. Gen. 550 (1960); 
and 54 Comp. Gen. 263 (1974). 

In contrast to the foregoing, we have held that the failure of an 
agency to request approvals in a timely manner under 5 U.S.C. 
§5333 and 5 C.F.R. §531.203(b) is neither a deprivation of a right 
granted by statute or regulation, nor a violation of a nondiscretion- 
ary administrative regulation or policy. Harriet B. Marple, B-188195, 
January 3, 1978, and John P. Corrigan, B-191817, February 5, 1979. 

Accordingly, since the action to appoint Ms. Murphy to a position 
at a rate above the minimum rate was discretionary and. approval 
was not. secured at the time of her appointment, there is no proper 
basis to allow her a retroactive increase in pay for the period prior 
to August 18, 1983. 


([B-212288] 


Debt Collections—Waiver—Civilian Employees— 
Compensation Overpayments—Position Qualification 
Requirements Invalidated 


The propriety of compensation payments to contracting officers at Fort Monmouth, 
New Jersey, is questioned since the employees have not met a condition subsequent 
mandatory training requirement after promotion as set forth in a Department of 
Defense civilian career program manual. Office of Personnel Management (OPM) 
regulations mandate that agency-established position qualification requirements 
must be promulgated so that an evaluation can be made before an employee is ap- 
pointed to a position. Since the position qualification training requirement did not 
have to be met at the time of appointment, it is invalid as inconsistent with OPM 
requirements and there is no basis for ordering recoupment of compensation from 
the émployees involved. 
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Matter of: Compensation Recoupment—Promotions Subject to 
Subsequent Mandatory Training Requirement, June 14, 1984: 


INTRODUCTION 


By a letter dated November 21, 1983, Representative Peter H. 
Kostmayer—in cooperation with his constituent Saul Lefkowitz— 
requested a Comptroller General decision on the propriety of com- 
pensation payments to certain civilian employees at Fort Mon- 
mouth, New Jersey, alleged to be holding positions for which they 
are not qualified. 

The issue here is whether compensation payments to contracting 
officers who have not met a condition subsequent mandatory train- 
ing requirement set forth in a DOD civilian career program 
manual must be recouped because they are/were not qualified for 
the positions to which promoted. We conclude that compensation 
payments to these contracting officers were not improper since the 
training requirement does not conform to Office of Personnel Man- 
agement (OPM) requirements. 

Our review is undertaken pursuant to our authority to settle ac- 
counts set forth in 31 U.S.C. §3526 (1982). Representative Kost- 
mayer and his constituent, as well as the DOD, provided us with 
their views in this matter. In arriving at our decision, we consid- 
ered all of the materials submitted to us. 


BACKGROUND 


The condition subsequent mandatory training requirement found 
in DOD 1430.10-M-1, “DOD. Civilian Career Program for Contract- 
ing and Acquisition Personnel,” December 7, 1982, page 4-1, states 
that: “The mandatory courses [listed elsewhere] * * * shall be com- 
pleted before promotion to the next higher level [of 3 contracting 
officer career levels] or within 12 months after promotion.” The 
record, including an Army Inspector General letter dated Septem- 
ber 30, 1988, substantiates that there are contracting officers at 
Fort Monmouth, New Jersey, who have not completed these man- 
datory courses prescribed for their positions, either before promo- 
tion, or within 12 months after promotion. The DOD submission 
does not deny this. 


THE ARGUMENTS 


Essentially, Mr. Lefkowitz argues that our decisions require the 
recoupment of compensation paid to employees while in positions 
for which they are not qualified, where there is bad faith or fraud 
on the part of the employees or the administrative officials in- 
volved. To derive this rule, Mr. Lefkowitz cites to our decision 28 
Comp. Gen. 69 (1948), for a quotation to the effect that an employee 
not having the qualifications necessary for the position to which 
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appointed must refund all compensation received because of such 
erroneous action without regard to the bona fides of the adminis- 
trative officials involved. He then cites to our decision 28 Comp. 
Gen. 514 (1949) for a modification of that rule to the effect that, in 
recognition of “honest errors,’ recoupment would be required only 
if there was bad faith or fraud either on the part of the employee 
or the administrative officials involved. He then refers to the condi- 
tion subsequent mandatory training requirement of DOD 1430.10- 
M-1. Since the record discloses agency knowledge of the violation 
of that requirement, he concludes that thereafter there is bad faith 
or fraud by administrative officials involved. Therefore, recoup- 
ment should be undertaken against the affected employees from 
that time. 

The DOD position, essentially, is that OPM establishes the mini- 
mum qualification standards for positions. Therefore, as long as in- 
cumbents of positions meet OPM minimum qualification standards, 
they are qualified and may not be removed from those positions on 
the basis of not being qualified. It is stated that the condition sub- 
sequent mandatory training requirement of DOD 1430.10-M-1 is 
an agency-established training ‘“‘objective’—not an OPM minimum 
qualification requirement. Therefore, failure to meet that objective 
would not make the incumbents of these positions unqualified to 
hold these positions. 


DISCUSSION 


As a jurisdictional matter, we have no authority to order the re- 
moval of employees from positions. The jurisdiction of our Office is 
statutorily limited to the settlement of monetary claims. 31 U.S.C. 
§§ 3526 and 3702 (1982). Presumably, Mr. Lefkowitz recognizes this, 
since he suggests that compensation recoupment would be appro- 
priate. 

More recently, our decision Victor M. Valdez, Jr., 58 Comp. Gen. 
734 (1979), modified the rule as to retention of compensation by em- 
ployees serving in a de facto status under an unauthorized person- 
nel action. We stated in Valdez at 735: 

[I]n those cases where a person has been appointed to a position by an agency and 
the appointment is subsequently found to have been improper or erroneous, the new 
rule is that the employee is entitled to receive unpaid compensation and to credit 


for good faith service for purposes of accrual of annual leave and to lump-sum pay- 
ment for unused leave upon separation, unless— 


(1) The appointment was made in violation of an absolute statutory prohibition, or 

(2) The employee was guilty of fraud in regard to the appointment or deliberately 
misrepresented or falsified a material matter. 

Our earlier decisions in conflict with this rule will no longer be followed. 

As the above quotation indicates, our decision 28 Comp. Gen. 514, 
cited by Mr. Lefkowitz as a basis for recoupment, has been signfi- 
cantly modified. Thus, we would no longer seek recoupment unless 
one of the factors shown were present, and if the record shows that 
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the promotions were made in violation of an absolute statutory pro- 
hibition, or that the employees were guilty of fraud. Further, erro- 
neous overpayments of pay and allowances where there is no indi- 
cation of fraud, misrepresentation, fault, or lack of good faith on 
the part of the employees involved are subject to waiver. See 5 
U.S.C. § 5584 (1982), and 55 Comp. Gen. 109 (1975). However, for the 
reasons set forth below, we find that the promotions were not in 
error and it is unnecessary for us to reach the issue of recoupment. 

The granting of promotions is a discretionary matter primarily 
within the province of the administrative agency involved. Howev- 
er, by promulgation of a regulation or a nondiscretionary policy, an 
agency may limit its discretion to promote employees, so that 
under specific conditions that agency must make a promotion on 
an ascertainable date, or must defer a promotion until after the oc- 
currence of a specified event. Doris Brissett, B-207129, August 26, 
1982. In _B-189002, February 8, 1978, we recognized that an agency 
could impose a requirement that certain training be completed 
prior to a promotion. There, a Navy civilian employee’s promotion 
was delayed approximately 2 weeks due to his inability to complete 
required training until he had returned from military leave. We 
recognized the agency’s interest in establishing such requirements, 
since in many instances the lack of training in a specific element 
could have serious consequences, such as the failure of a nuclear 
power plant, or of a critical aircraft or missile component. We 
upheld the agency’s own promotion requirement as a valid basis 
upon which to delay a promotion. 

Here, the condition subsequent mandatory training requirement 
in DOD 1430.10-M-1 states that certain mandatory courses shall be 
completed before promotion to the next higher level, or within 12 
months after promotion. However, no one has questioned whether 
the employees here involved were qualified at the time of their ap- 
pointments. Thus, the question is whether a condition subsequent 
mandatory training requirement can disqualify an employee after 
he or she has served competently in a position for 12 months, but 
without having completed required training. In our opinion it 
cannot. Under FPM, ch. 335, §1-4 (Inst. 262, May 7, 1981), each 
agency must establish procedures for promoting employees which 
are based on merit. Qualification requirements are among those to 
be undertaken under a promotion plan. Methods of evaluation for 
promotion, and selection for training which leads to promotion, 
must.be consistent with FPM Supp. 335-1, which prescribes evalua- 
tion procedures and methods. Under FPM Supp. 335-1, S2-1 (June 
1969), the process for evaluating employees must be designed to de- 
termine basic eligibility as well as to identify highly qualified and 
best-qualified eligibles. Further, FPM Supp. 335-1, S4-1 (June 
1969), states that an employee’s training and experience should be 
evaluated in terms of the knowledge, skills, and abilities needed for 
success in the job to be filled. Thus, agency-established qualifica- 
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tion requirements for a position must be promulgated so that an 
evaluation can be made before an employee is promoted to that po- 
sition. Since DOD’s condition subsequent mandatory training re- 
quirement imposes a position qualification requirement, and a later 
subsequent evaluation after the employee has been appointed to a 
position, it is invalid as inconsistent with OPM’s requirements. We 
therefore agree with DOD that its training requirement is more of 
a desired objective than a mandatory requirement. 

Accordingly, since a mandatory subsequent training requirement 
is inconsistent with OPM requirements, we find ‘no basis for order- 
ing recoupment of compensation. 


[B-213137} 


Appropriations—Defense Department—Honduras Military 
Exercises—Operation and Maintenance Funds—Availability 


Department of Defense’s (DOD) operation and maintenance (O&M) appropriations 


may not be used to finance construction activities in support of jane combined exer- 
cises in Honduras, except to the extent that such activities fall within the specific 
statutory authority of 10 U.S.C. 2805(c) (minor construction projects under $200,000). 


Appropriations—Defense Department-—-Honduras Military 
Exercises—Operation and Maintenance Funds—Availability 


Facilities’ constructed by DOD in Honduras are not so clearly “minor and tempo- 
rary’ that they would qualify, under previous General Accounting Office decisions, 
for funding as operational expenses charged to O&M appropriations. 


Appropriations—Defense Department—Honduras Military 
Exercises—Operation and Maintenance Funds—Availability 


DOD’s O&M funds may not be used for training of Honduran soldiers as part of, or 
in preparation for, joint combined exercises. Such expenses should have been fi- 
nanced with security assistance funds. 


Appropriations—Defense Department—Honduras Military 
Exercises—Operation and Maintenance Funds—Availability 


DOD’s O&M funds may not be used for the provision of civic action or humanitarian 
assistance to. Honduras. DOD has no separate authority to conduct such activities 
except, on a reimbursable basis, under the Economy Act, 31 U.S.C. 1535. 


To The Honorable Bill Alexander, U.S. House of 
Representatives, June 22, 1984: 


By letter dated January 25, 1984, you requested that we provide 
you with a formal legal decision regarding the propriety of funding 
methods used by the Department of Defense (DOD) in its recent 
joint combined exercises in Honduras. This letter responds to your 
request. We would emphasize that the sole concern of our legal 
review relates to DOD’s use of appropriations in carrying out its 
activities in Honduras, and not to the policy implications of those 
activities. 

On the question of DOD’s use of exercise operation and mainte- 
nance (O&M) funds, we found the following: 
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—DOD may use O&M appropriations, under authority of 10 
U.S.C. § 2805(c), to finance minor military construction projects 
under $200,000. Thus, to the extent that DOD’s construction activi- 
ties in Honduras fell within this $200,000 limit, use of O&M fund- 
ing was proper. Apart from this specific authority, however, DOD’s 
construction expenses may not be charged to O&M as operational 
costs, but must be charged to funds available for military construc- 
tion (or, in some cases, security assistance). Consequently, O&M 
funding of construction activities in Honduras in excess of that per- 
mitted under 10 U.S.C. § 2805(c) was improper. 

—Site preparation and installation costs of establishing radar fa- 
cilities in Honduras, if under $200,000 per project, may also be 
charged to O&M as minor military construction under 10 U.S.C. 
§ 2805(c). Again, however, O&M funding of such activities in excess 
of that permitted under 10 U.S.C. § 2805(c) was improper. Costs of 
operating these facilities were properly chargeable to O&M. 

—Costs pertaining to training of Honduran armed forces during, 
or in preparation for, the Ahuas Tara II exercise should have been 
financed as security assistance to Honduras. Use of O&M funds for 
such activities was unauthorized. 

—DOD has no separate authority to conduct civic action or hu- 
manitarian assistance activities, except on behalf of other Federal 
agencies (such as AID) through the Economy Act, 31 U.S.C. § 1535, 
or (for minor projects) as incidental to the provision of security as- 
sistance. Such activities conducted in Honduras during the course 
of Ahuas Tara II were improperly charged to DOD’s O&M appro- 
priations. 

The grounds for our conclusions as to proper funding sources are 
set out in detail in the classified appendix. 

Regarding your further questions as to possible violations of the 
funding purposes restrictions of 31 U.S.C. § 1301(a) and the Antide- 
ficiency Act, 31 U.S.C. § 1341(a), it is our conclusion that expenses 
for training Honduran forces, and for the provision of civic and hu- 
manitarian assistance, have been charged to DOD’s O&M funds in 
violation of 31 U.S.C. § 1301(a). We cannot make a similar determi- 
nation with regard to DOD’s use of O&M funds to finance exercise 
construction activities, as such funds may properly have been used 
under authority of 10 U.S.C. § 2805(c) (minor military construction 
projects under $200,000). By letter of today’s date, however, we are 
requesting DOD to reexamine its accounting for construction ex- 
penses to verify that the conditions of 10 U.S.C. § 2805(c) have been 
met. To the extent that that authority was exceeded, use of O&M 
funds for construction activities violated 31 U.S.C. § 1301(a).! 


1 Costs cf several construction projects in Honduras have been reported elsewhere 
as being in excess of $200,000. See, e.g., our report GAO/C-NSIAD-84-8, March 6, 
1984, App. II, p. 57. The accounting method used to calculate such costs, however, 
may differ from that used under 10 U.S.C. § 2805(c). See, e.g, DOD Directive 7040.2, 
January 18, 1961, as amended March 5, 1964, at p. 6 (funded project costs exclude 
military labor). 





424 DECISIONS OF THE COMPTROLLER GENERAL (63 


Although 31 U.S.C. § 1301(a) does not specify the consequences 
(or remedies) for its violation, it is clear that such an expenditure 
is’ subject to disallowance by this Office. See 32 Comp. Gen. 71 
(1952). In actual practice, GAO’s treatment of such vidlations has 
varied. See 36 Comp. Gen. 386 (1956), 17 Comp. Gen. 1020 (1938) (ad- 
monishing agency to discontinue the improper practice); 14 Comp. 
Gen. 103 (1934) (adjustment of accounts); 17 Comp. Gen. 748 (1938) 
(taking exception to applicable account). In the present case, it is 
our view that ‘reimbursement should be made’ to the applicable 
O&M appropriation, where funds remain available, from the appro- 
priations that we have identified to be the proper funding sources 
(i.e., security assistance funds for training of Honduran forces, for- 
eign aid funds for civic/humanitarian assistance activities, and, to 
the extent that O&M funds were not available under 10 U.S.C. 
§ 2805(c), military construction funds for exercise-related construc- 
tion). 

Where adjustment of accounts is not possible (i.e. because alter- 
nate funding sources are already obligated), expenditures improper- 
ly charged by DOD to O&M appropriations were made in violation 
of the Antideficiency Act, 31 U.S.C. § 1341(a). Not every violation of 
31 U.S.C. § 1301(a) also constitutes a violation of the Antideficiency 
Act. See B-208697, September 28, 1983. Even though an expendi- 
ture may have been charged to an improper source, the Antidefi- 
ciency Act’s prohibition against incurring obligations in excess or 
in advance of available appropriations is not also violated unless no 
other funds were available for that expenditure. Where, however, 
no other funds were authorized to be used for the purpose in ques- 
tion (or where those authorized were already obligated), both 31 
U.S.C. § 1301(a) and § 1341(a) have been violated. In addition, we 
would consider an Antideficiency Act violation to have occurred 
where an expenditure was improperly charged and the appropriate 
fund source, although available at the time, was subsequently obli- 
gated, making readjustment of accounts impossible. 

As the above indicates, a final determination as to whether 
DOD’s activities in Honduras violated the Antideficiency Act de- 
pends upon the availability of alternate funding sources. After-the- 
fact determinations as to available alternate funding, however, are 
more properly the responsibility of DOD. We are therefore trans- 
mitting to DOD our attached analysis of the funding of combined 
exercises in Honduras, with a request that DOD make funding ad- 
justments, where feasible, and where not feasible, report Antidefi- 
ciency Act violations and take appropriate administrative action 
under 31 U.S.C. § 1349. 

Funding adjustments made by DOD in light of our conclusions 
here must, of course, be consistent with the ordinary rules govern- 
ing the use of appropriated funds, including fiscal year limitations. 
The latter requirement is particularly important with respect to 
adjustments in the present case because some of the exercise activi- 
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ties that we have addressed took place in the previous fiscal year. 
Unless funds remain available from that previous fiscal year (most 
likely, unexpended multi-year authority), adjustment of accounts 
may be impossible. Security assistance funds, for example, are gen- 
erally available only for one fiscal year. See, e.g., Further Continu- 
ing Appropriations Resolution, 1984, Pub. L. No. 98-151, § 101(b)\(1), 
97 Stat. 964, 966 (1983). Thus, new security assistance agreements, 
which must be funded with current-year appropriations, could not 
be used to “cure” funding violations with respect to obligations 
incurred in the previous fiscal year. 

We are also recommending to DOD that it examine its funding of 
current activities in Honduras under the present exercises (Grena- 
dero J) in light of this decision, and make funding adjustments as 
required. Finally, as we have under similar circumstances where 
DOD has incurred obligations in excess of its authority, we are rec- 
ommending to DOD that it seek specific funding authorization 
from the Congress if it wishes to continue performing such a wide 
variety of activities under the aegis of an O&M-funded exercise. 
Compare 62 Comp. Gen. 323 (1983). 

We hope that the above, and our analysis under separate cover, 
is of assistance to you. 


Appendix 


(This unclassified appendix is provided in lieu of an appendix 
containing classified national security information.) 
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I. BACKGROUND 


On August 3, 1983, the. Defense Department commenced Ahuas 
Tara (Big Pine) II, the second in a recent series of joint combined 
military exercises in Honduras.! During the exercise, which lasted 
until February 8, 1984, some 12,000 American troops participated 
in joint maneuvers with members of the Honduran military. In ad- 
dition, over the 6 month course of the exercise, participating Amer- 
ican units constructed one 3500-foot dirt assault (or “hasty”) air- 
strip, expanded one 4300-foot dirt airstrip to 8000 feet, expanded a 
38000-foot asphalt airstrip to 3500 feet, installed or constructed 
nearly 300 wooden huts to serve as barracks, dining, and adminis- 
trative facilities, deployed two radar systems, provided medical as- 
sistance to nearly 50,000 Honduran civilian patients, provided vet- 
erinary services to approximately 40,000 animals, built a school, 
and provided artillery, infantry, and medical training to hundreds 
of Honduran military personnel. These numerous activities, all car- 
ried out as a part of Ahuas Tara II, have raised questions, both 
within DOD and in the Congress, as to the scope of the authority 
under which such activities take place. This decision is intended to 
resolve some of these questions. 

In connection with our investigation of DOD’s activities in Hon- 
duras, we requested, on November 28, 1983, that DOD provide us 
with an explanation of funding sources used for each of 7 catego- 
ries of Ahuas Tara II activities, authority for such use of funds, 
permanency of facilities, and, where appropriate, existence of reim- 
bursement agreements. A related letter, sent on December 1, 1983, 
asked DOD to explain its authority to conduct humanitarian/civic 
activities in Central America. 

DOD’s detailed response, dated March 8, 1984, identified the 
O&M appropriations of the participating military departments as 
the funding source of most of the activities about which we had in- 
quired.2 The Department justified all “engineering work,” civic 
action, radar installations, etc., as incidental to the exercise pro- 
gram. According to DOD, no formal training of Honduran troops 
took place, and any support services provided to Honduran soldiers 
would have been incurred in the absence of Honduran participa- 
tion. DOD also described all exercise construction projects as tem- 


1 The first exercise, Ahuas Tara I, took place during three weeks in January and 
February of 1983 and involved activities by some 1,600 U.S. kas ay The current ex- 
ercise, Grenadero I, began on April 1, 1984, will continue through the summer, and 
will involve the deployment of over 3,500 US. troops. 

2 According to DOD, it is standard practice in joint exercise programs for the costs 
of exercise activities for each military service to be funded from the O&M appre, 
priation of that service (other than airlift, sealift, inland transportation and pect 
handling costs, paid from O&M funds available to the Joint Chiefs of Staff (JCS)). 
Thus, airstrip construction by Seabees is charged to Navy O&M, and that by Army 
engineers is charged to Army O&M. DOD has stated that O&M appropriations of 
the Army, Air Force, Navy, and Marine Corps were each used to finance activities 
of Ahuas Tara II. 
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porary in nature. Finally, DOD stated that reimbursement agree- 
ments for any of its exercise activities were unnecessary as “all 
O&M funds usage is considered correct and proper.” In its separate 
response to our question concerning its authority to carry out hu- 
manitarian assistance, however, DOD’s General Counsel stated 
that “DOD has no separate statutory authority to perform humani- 
tarian or civic action programs [except] under the authority of the 
Economy Act or other similar authority * * *.” The apparent con- 
flict between these statements was not explained. 

In addition to DOD’s formal comments to us, we have also re- 
viewed an Army Judge Advocate General (JAG) staff analysis of 
exercise activities in Honduras, prepared during the planning stage 
of Ahuas Tara II. That analysis, transmitted to the U.S. Southern 
Command (SOUTHCOM, the command responsible for planning 
and carrying out the exercises), as the U.S. Army position, 


[deleted] 


DOD’s formal comments and the Army JAG’s analysis will be ad- 
dressed at further length where relevant to the discussion that fol- 
lows. 


II. DISCUSSION 


Operations and maintenance appropriations are typically provid- 
ed for “expenses, not otherwise provided for, necessary for the op- 
eration and maintenance of” the applicable service or agency. See, 
e.g., Department of Defense Appropriation Act, 1984, Pub. L. No. 
98-212, 97 Stat. 1421, 1423 (1983). This particular category of appro- 
priations has been described as a “murky world which does not 
easily lend itself to clearcut conclusions.” Hearings on TAKX Pre- 
Positioning Ship Program, Before the Subcommittee on Readiness, 
House Committee on Armed Services, 97th Cong., 2d Sess. 2 (1982) 
(statement of Chairman Daniel). Because they are used for such a 
wide variety of activities in support of the operation of each mili- 
tary department, and because they are not subject to the same line- 
item scrutiny as are other types of appropriations, DOD’s O&M 
funds are considered by many to be more discretionary than other 
types of defense appropriations. See id. The Department of Defense, 
however, clearly does not have unlimited discretion in determining 
which activities may be financed with O&M funds. 

This Office has identified three factors to be considered in deter- 
mining whether a certain expense is necessary or incidental to the 
proper execution of the object of an appropriation (here, those ex- 
penses necessary for the operation and maintenance of the various 
military departments). First and foremost, the expenditure must be 
reasonably related to the purposes for which the appropriation was 
made. See 42 Comp. Gen. 226, 228 (1962). Second, the expenditure 
must not be prohibited by law. 38 Comp. Gen. 782, 785 (1959). Fi- 


451-039 0 - 84 - 6 : QL 3 
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nally, the expenditure must not fall specifically within the scope of 
some other category of appropriations. Jd. This last requirement 
applies even if the more appropriate funding source is exhausted 
and therefore unavailable. B-139510, May 13, 1959. 

Case-by-case decisions as to which appropriations may be used 
for a particular expenditure are lefi to the agency involved and, so 
long as such determinations are made in general conformity with 
the above three rules, they have not been generally questioned by 
this Oftice. See 18 Comp. Gen. 285, 292 (1938).. In certain cases, 
either of two. appropriations may reasonably be construed as avail- 
able for an expenditure not specifically mentioned under either ap- 
propriation. In such cases, it is within the discretion of the agency 
to determine which appropriation is to be used for the activity in 
question, although once the determination has been made, it 
cannot later be changed. See, e.g., 59 Comp. Gen. 518 (1980). 

The following discussion constitutes a review, in light of the fac- 
tors discussed above, of each category of O&M-funded activities car- 
ried out by DOD in Honduras under the Ahuas Tara II joint com- 
bined exercise. 


A. Ahuas Tara II Construction Activities 


1. Facts: As described in our February 8, 1984 briefing to Repre- 
sentative Alexander, Ahuas Tara II construction activities centered 
around the establishment of four base camps, designed to house 
and/or support approximately 3,000 U.S. troops. Base camps were 
constructed at the following locations: 

Palmerola/Comayagua. Exercise O&M funds were used to con- 
struct Joint Task Force-11 (JTF) headquarters at Palmerola Air 
Base near the central Honduran town of Comayagua. The camp 
was also the site of a mobile field hospital, aviation battalion, and 
support group. Army engineers and line troops constructed 132 
“Central American Tropical” (CAT) huts * (or their equivalent) to 
serve as barracks, offices, a post exchange, mess halls, and latrines. 
Part of the camp was tied into public electrical and sewage sys- 
tems. Army engineers also constructed an unpaved road network, 
unspecified vertical security structures, and fuel storage berms. 

According to DOD’s March 8, 1984, comments to us, the Palmer- 
ola camp was specifically intended to be used after completion of 
the Ahuas Tara II exercises. It has in fact continued in use as com- 
mand headquarters for later combined exercises, 


[deleted] 


The exercise-constructed camp at Palmerola has become an inte- 
gral part of the air base at the same location. The air base at Pal- 


8 CAT huts are 16 foot by 32 foot wooden structures with corregated tin roofs, 
built from locally purchased materials. 
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merola is a separate $13 million military construction project ap- 
proved by the Congress in 1982. The completed facility, as current- 
ly proposed by DOD, will include a 8,000-foot jet-capable airfield 
and parking apron, and (as separately funded projects) air muni- 
tions storage facilities, and a “semipermanent” operations facility 
(including living quarters for 100 men). A similar project ($8 mil- 
lion in military construction funds) was approved for La Cieba Air 
Base in northern Honduras, although in 1983 the Congress prohib- 
ited DOD from obligating funds for that project pending the provi- 
sion of an overall military construction plan for the region. See 
Pub. L. No. 98-116, 97 Stat. 795, 796 (1983). 

Trujillo/Puerto Castilla: The second base camp was constructed 
near Trujillo, several miles south of the northern Honduran port of 
Puerto Castilla, and about 10 miles west of the Regional Military 
Training Camp (RMTC), a security assistance-funded project pres- 
ently used for formal training of Honduran and Salvadoran troops. 
Near Trujillo, Navy Seabees constructed “Camp Sea Eagle,” a com- 
plex of barracks, offices and messhalls built from 40 “South East 
Asia” (SEA) huts.* Camp Sea Eagle was used to house the 3/319 
Infantry Battalion, which participated in field artillery exercises in 
the area. Seabees also constructed a 16-hut encampment nearby for 
their own use. 

About a mile from Camp Sea Eagle, Seabees helped to extend an 
existing asphalt airstrip from C-47 to C-130-capable length (from 
3000 feet to 3500 feet). Seabee engineers performed grading and fill- 
ing, and supervised paving operations performed by a Honduran 
firm. The paving contract cost about $120,000, charged to exercise 
O&M funds. According to DOD, C-130 use of the airstrip has left 
the surface “rutted and cracked,” to an extent that it will soon be 
unusable. Honduras has sought compensation from DOD for repair 
of the damage. 

In addition to camp and airstrip facilities at Trujillo, Navy Sea- 
bees constructed a “soil-cement” helicopter pad and concrete port 
off-loading ramp at Puerto Castilla, and built more than 5 miles of 
roads in the vicinity. 


[deleted] 


At or near the RMTC security assistance project, Seabees con- 
structed guard towers and roads, dug wells, repaired culverts, and 
constructed 10 CAT huts. An additional 17 CAT huts, also financed 
with exercise O&M funds, were contructed at the RMTC by Hondu- 


4 SEA huts are 16 foot by 48 foot wooden structures, built from pre-cut materials 
brought from the U.S. 

5 Camp Sea Eagle was inadvertently built in a swamp, which flooded during the 
exercise period, causing some huts to be damaged. At one time the Honduran gov- 
ernment was considering purchasing the facility for 10 pecent of the cost of materi- 
als; we understand AID is currently considering acquiring the structures for use in 
other parts of Honduras. 
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ran troops, who had received instruction from Navy Seabees. Ac- 
cording to DOD’s March 8, 1984 comments, the CAT huts at the 
RMTC were constructed’ to house members of the 3/319 Artillery 
Battalion moved. due to flooding at Camp Sea Eagle. Our own in- 
vestigation showed, however, that huts were not used by members 
of that battalion, but were used to house Honduran RMTC security 
guards immediately upon construction. 

Although improvements constructed in the Trujillo/Puerto Cas- 
tilla area were used extensively during Ahuas Tara II, it is clear 
that a more extended use was also contemplated by DOD. For ex- 
ample, the exercise plan for Ahuas Tara II proposed the expansion 
of the Trujillo airfield 


[deleted] 


U.S. Southern Command, Joint Task Force-11, Ahuas Tara II Exer- 
cise Plan (draft), August 3, 1983, p. 3 (emphasis added). In addition, 
Army officials have stated that the Trujillo airfield was extended 
specifically to support the nearby RMTC. 

As of April 1984, the airstrip at Trujillo, although damaged, was 
still C-130 capable. 

Aguacate: A third base camp was constructed by engineers of the 
46th Army Engineering Battalion at Aguacate in eastern Hondu- 
ras. The camp included an airfield facility and 8 CAT huts (or 
their equivalent), used as dining and administrative buildings. En- 
gineers also installed a piped water system for the camp, consisting 
of over 13,000 feet of 3 inch pipe. 

The airfield at Aguacate was 4300 feet in length prior to the 
commencement of Ahuas Tara II, and thus already capable of han- 
dling the largest aircraft used in-country during the exercise, the 
C-130 transport (which requires a 3500-foot runway). Army engi- 
neers, however, expanded the runway to 8000-feet and upgraded it 
with 30,000 cubic yards of local gravel. Construction also involved 
installation of cement drainage culverts, which, according to DOD, 
have been paid for by the Honduran government. Once paved, as 
apparently is planned by Honduras, the facility will be able to ac- 
commodate 


[deleted] 


The airfield at Aguacate was used as a take-off point for two ex- 
ercise events during Ahuas Tara II. According to DOD’s March 8, 
1984 comments, expansion of the airfield was necessary to accom- 
modate parking for “transient aircraft” during the exercise, and 
was done in lieu of constructing a parking apron. DOD states that 
the airfield expansion was thus intended to fulfill exercise require- 
ments. In addition, DOD notes that construction activities at Agua- 
cate corresponded to DOD-established training requirements for 
participating combat engineers. While its justification for airfield 
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construction at Aguacate is founded on these exercise and training 
benefits, DOD does acknowledge that its construction activities con- 
tributed to a “longstanding” plan by the Honduran Armed Forces 
to make the Aguacate airfield usable for forward-basing of Hondu- 
ran 


[deleted] 


aircraft. 
Ahuas Tara II planning documents show construction at Agua- 
cate to have been conducted as part of an exercise activity to 


[deleted] 


See Cable from JCS, Washington, to U.S. Commanders-in-chief, 
July 19, 1983. According to an August 10, 1983, cable from the U.S. 
Southern Command, 


[deleted] 


As of April 1984, the airfield at Aguacate was still C-130 capable. 
Buildings were occupied by Honduran military personnel. 

San Lorenzo/Choluteca: The fourth base camp constructed 
during Ahuas Tara II was at the southern port town of San Lor- 
enzo. San Lorenzo was the headquarters of the 46th Army Engi- 
neering Battalion, as well as base for about 120 Special Forces per- 
sonnel. The camp consisted of a’ C-130-capable dirt airstrip (ex- 
panded from an éxisting facility), and 94 CAT huts used for bar- 
racks, administrative facilities and mess halls. Other construction 
in the area included road-building and ammunition shelters. In ad- 
dition, as part of anti-armor exercises, the 46th Engineers con- 
structed 11 miles of earthen tank'traps near Choluteca, just east of 
San Lorenzo. The Southern Command had initially planned to con- 
struct concrete tank traps in the Choluteca region, but amended its 
plans after Army JAG lawyers indicated that concrete structures 
would have to be military construction- or security assistance- 
funded. 

Although facilities constructed at San Lorenzo were given sub- 
stantial use during Ahuas Tara II, exercise planning documents 
show that the fulfillment of exercise requirements was not the only 
purpose for such construction. The original exercise plan for Ahuas 
Tara II contained the following background information: 


[deleted] 
Ahuas Tara II Exercise Plan (draft), supra, p. 2 (emphasis added). 
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The exercise plan further explains that. 


[deleted] 


Id. The exercise plan specifically included, in support of an anti- 
armor field training exercise in the Choluteca area, the construc- 
tion of a 3500-foot C-130 capable airstrip at nearby San Lorenzo, 
thus fulfilling the need specified by the Honduran General Staff. 

The airfield facility at San Lorenzo was also used by U.S. troops 
during post-Ahuas Tara II exercises in March and has been used to 
support the current Grenadero I exercises. 

As of April 1984, the airfield at San Lorenzo was still C-130 ca- 
pable, and. had been regraded by Honduran forces. We have been 
informed that the camp, although unoccupied, is in good condition. 
According to a Defense Property Disposal Office official in Panama, 
huts at San Lorenzo will be sold to the Honduran government for 
20 percent of cost. Some huts, in the meantime, have been used by 
U.S. Army Engineers during the current (Grenadero I) exercise. 

2. Analysis: Construction activities during the course of Ahuas 
Tara II were charged to O&M :appropriations as operational ex- 
penses of the exercise. Although 10 U.S.C. § 2805(c) (1982) provides 
separate authority for financing a minor military construction 
project with up to $200,000 of O&M funds, this authority was ap- 
parently not the basis for DOD’s use of O&M funds for its construc- 
tion activities in Honduras. Consequently, the principal question to 
be addressed here is whether DOD has authority apart from 10 
U.S.C. § 2805(c) to use O&M funds for its construction .activities .in 
Honduras. 

It is a basic premise in appropriations law that expenses which 
are not necessary to carry out the purposes of a particular appro- 
priation may not be funded from that source. As indicated previ- 
ously, there are three factors to consider in applying the necessary 
expense rule: whether the expenditure reasonably relates to the 
object of the appropriation, whether it is otherwise prohibited by 
law, and whether it falls within the scope of another appropriation. 
See p. 427 supra. 

Because military construction activities are generally performed 
in furtherance of specific operational requirements of the various 
military departments, we do not question whether expenditures for 
such activities are “reasonably related” to the purposes of O&M ap- 
propriations, the first of the three factors discussed above. None- 
theless, it is clear, based upon the two remaining factors, that 
O&M funds are not generally available for military construction 
activities, first because of a specific statutory prohibition contained 
in 41 U.S.C. § 12 (1982), and second because specific appropriations 
are made by the Congress for such purposes. 
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. Section 3733 of the Revised Statutes, codified to 41 U.S.C. § 12, 
provides: 

No contract shall be entered into for the erection, repair, or furnishing of any 

public building, or for any public improvement which shall bind the Government to 
pay a larger sum of money than the amount in the, Treasury appropriated for the 
specific purpose. 
This provision is applicable to all executive departments, including 
the Department of Defense. Sutton v. United States, 256 U.S. 575, 
579 (1921). It has been interpreted by this Office to require that 
funding for DOD construction projects be specifically authorized by 
the Congress; other, more general, appropriations are not ordinari- 
ly available for such projects. See 42 Comp. Gen. 212, 214-15 (1962); 
B-165289-O.M., October 22, 1968. 

In addition to the restrictive statutory language of 41 U.S.C. § 12, 
such activities fall clearly within the scope of appropriations pro- 
vided by the Congress for those purposes. Where construction is 
carried out for the use of a military department or defense agency, 
funding is provided under annual military construction appropria- 
tion acts, which typically provide funds to each military depart- 
ment or agency for: 
acquisition, construction, installation and equipment of temporary or permanent 
public works, military installations, facilities and real property * * *. See Military 
Construction Appropriations Act, 1984, Pub. L. No. 98-116, 97 Stat. 795 (1983). 
Where such activities are conducted for the benefit. of a foreign 
nation, funding is ordinarily provided under annual security assist- 
ance appropriations, such as those “for necessary expenses to carry 
out sections 23 and 24 of the Arms Export Control Act.” See Fur- 
ther Continuing Appropriations Resolution, 1984, Pub. L. No. 98- 
151, §101(b\(1), 97 Stat. 964, 966 (1983). Sections 23 and 24 of the 
Arms Export Control Act authorize the President to finance the 
procurement by foreign countries of, inter alia, military “design and 
construction services.” 22 U.S.C. §§2763-64 (1982). See also 22 
U.S.C. §2769 (1982), relating to Foreign Military Construction 
Sales. 

Based, therefore, on the statutory prohibition of 41 U.S.C. § 12, as 
well as on the existence of other more specific appropriation cate- 
gories, we conclude that military construction activities, except as 
specifically permitted under 10 U.S.C. § 2805(c), may not be fi- 
nanced from general appropriation categories such as O&M. This 
office has reached the same conclusion in previous cases. For exam- 
ple, in a 1961 report on DOD’s misuse of O&M funds for military 
construction activities, we stated: 


Ordinarily, because of the restrictions in section 3678, Revised Statutes (31 U.S.C. 
§ 628) [now codified to 31 U.S.C. § 1301(a)], and section 3733, Revised Statutes (41 
U.S.C. § 12), use of operation and maintenance funds to finance construction or con- 
struction-type projects, constituting public improvements under section 3733, would 
have to be specifically authorized unless [under the predecessor to 10 U.S.C. 
§ 2805(c)] the projects were urgently needed and did not exceed $25,000. B-133316 
January 24, 1961 (airfield construction at Ft. Lee, Virginia, and other unautho 
construction). 
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Having stated our opinion that military construction activities, 
as a general rule, must be financed from funds specifically appro- 
priated therefor, it. is necessary to. determine whether that rule 
applies to the present case. In its March 8, 1984-response to our 
request for comments, DOD justified its use of O&M funding of ex- 
ercise construction activities on three grounds: the temporary 
nature of the’ facilities constructed, the fact that facilities con- 
structed were used to fulfill various exercise needs, and the train- 
ing benefit to engineers involved in the construction. The last two 
factors relate to whether the activities in question have a readi- 
ness or operational benefit, an aspect of construction that we have 
already acknowledged, but which does not eliminate ordinary mili- 
tary construction funding requirements.® The first factor, however, 
is one that may in fact be determinative in the present case. Al- 
though military construction appropriations are provided for both 
“temporary and permanent’ facilities (see Military Construction 
Appropriation Act, 1984, supra, p. 433), both DOD regulations and 
the decisions of this Office recognize that certain types of tempo- 
rary structures or facilities need not be considered to be public 
works for purposes of determining proper funding sources for con- 
struction activities. 

Defense Department regulations define three categories of per- 
manency of construction: “permanent” (expected to last more than 
25 years), “semi-permanent” (to last from 5 to 25 years), and “tem- 
porary” (to last less than 5 years). See DOD Instruction 4164.14, De- 
cember 21, 1966. Army regulations governing the conduct of joint 
exercises provide guidance as to which activities are properly 
chargeable to O&M exercise funds. See Army Regulation (AR) 350- 
28, App. J, December 15, 1983 (replacing AR 220-55, { 23, July 1, 
1978). These regulations provide the following example of obliga- 
tions not properly chargeable to Army exercise O&M funds: 


® For example, in its March 8, 1984 comments to us, DOD justified engineer con- 
struction activities at the Aguacate airfield on grounds that the project “enabled en- 
ineers to train on 84 Army Training Evaluation Program Tasks” by undergoing 
‘training in construction management and equipment maintenance in [a] remote 
area for small field engineer elements.” The Army Training and Evaluation Pro- 
gram (ARTEP) is a battalion-specific “reference document” for trainers and training 
managers, specifying training objectives and guidance. As DOD stated, the Engineer 
Combat Battalion (Heavy) ARTEP specifically includes as an assigned battalion task 
(at the company level) the construction of forward tactical landing strips. Nonethe- 
less, in our view, the fact that an engineering unit performs tasks listed in the 
ARTEP does not mean that the performance of such activities may automatically be 
charged to O&M training or exercise funds. If DOD were to use Army engineering 
units to construct a new Honduran port complex, including administrative and stor- 
age buildings, piers, fuel storage tanks and pipelines, together with an associated 
all-weather airfield (all corresponding to ARTEP tasks), it is clear that military con- 
struction or security assistance funds would have to be used, no matter how benefi- 
cial the work would be from a training viewpoint. Compare Army Regulation (AR) 
415-32, June 23, 1967, which provides guidelines covering the proficiency training of 
Army Engineer construction units through assignment. to established military con- 
struction-funded projects. 
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Permanent or semipermanent construction. Costs of certain minor and temporary 

construction required for an exercise may be charged under special circumstances 
when authorized by the exercise directive. (An example is temporary latrines.) AR 
350-28, App. J-2(k), December 15, 1983. 
The regulation clearly does not specify that all temporary con- 
struction may be charged to exercise O&M funds, although this ap- 
pears to be the interpretation made by those officials responsible 
for carrying out Ahuas Tara II. The sole reference to “temporary 
latrines” in AR 350-28 is in sharp contrast to barracks and support 
structures for 3000 troops, construction or expansion of three air- 
fields, and other miscellaneous construction activities carried out 
under Ahuas Tara II and funded with exercise O&M appropria- 
tions. 

The decisions of this Office also indicate that the ‘temporary 
structure” exception to ordinary military construction funding re- 
quirements is extremely limited in scope. In 42 Comp. Gen. 212 
(1962), the Comptroller General addressed the question of whether 
funds appropriated to the Department of Defense (from property- 
disposal proceeds) for the operation of DOD’s property-disposal pro- 
gram could be used to pay for minor temporary construction 
(“transitory shelters, concrete segregation bins and other work”) in 
connection with that program. The Comptroller General held that 
construction of the facilities in question could not be funded as 
operational expenses of the program, based upon the requirement 
of 41 U.S.C. § 12 that construction of public improvements be au- 
thorized by specific appropriations. 42 Comp. Gen. at 215. 

In interpreting 41 U.S.C. § 12, the Comptroller General stated: 


The terms “public building” and “public improvements” as used in the foregoing 
statute likewise have been the subject of numerous decisions of the accounting offi- 
cers over a long period of time. The decisions uniformly have been to the effect that 
pi structure in the form of a building not clearly of a temporary character is such a 
public building or public improvement, the expenditures for which must be author- 
ized by specific.appropriations. Also, such structures as temporary sheds for the 
shelter of farm animals; portable houses for temporary use of employees; temporary 
portable buildings for use in the detention and treatment of aliens; barns, sheds, 
cottages, etc., of frame construction of a temporary nature with dirt floors and con- 
templated to be destroyed; hangars, shops and storehouses; and quonset huts, have 
been considered as being such public buildings or public improvements. Minor struc- 
tures clearly of a temporary nature and intended to be used for only a temporary 
period have been held not to be public buildings or public improvements (26 Comp. 
Dec. 829), but the structures and improvements involved generally in your disposal 
program are clearly not of this nature. The mere fact that the buildings are prefab- 
ricated, movable, and accounted for as personal property, in itself, is immaterial as 
to whether they are public buildings or public improvements within the contempla- 
tion of section 3733, Revised Statutes. It is common practice today to construct both 
temporary and permanent structures with prefabricated material which may be dis- 
mounted and moved, but the structures are nevertheless public buildings or public 
improvements. 42 Comp. Gen. at 214-215. [Citations omitted and italic supplied.] 


See also 30 Comp. Gen. 487 (1951) (Quonset huts); 6 Comp. Gen. 619 
(1927) (frame shed). Although these and other cases involve only 
the construction of vertical structures, we believe that the same 
principles may be considered to apply to other types of public im- 
provements as well, including roads and airstrips. Those principles, 
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applied to the present case, prohibit the funding of exercise-related 
construction not “clearly of a temporary nature” as operational ex- 
penses of the exercise program. Such expenses must be financed 
separately as construction. 

DOD has stated its view that all facilities constructed during 
Ahuas Tara II were temporary in nature, and, as evidence of this, 
has cited deterioration of Camp Sea Eagle, near Trujillo. As we 
noted previously, however, that facility was inadvertently con- 
structed in a swamp and we do not consider it to be at all typical of 
those facilities built during the exercises. On the contrary, our own 
investigations (as recently as late April 1984) show that the majori- 
ty of these facilities remain in good condition, and in fact continue 
to be used, both by U.S. and Honduran personnel. Although DOD’s 
March 8, 1984 comments to us state that airfields and facilities 
“will deteriorate if not maintained” and that ‘“Hondurans do not 
have resources to maintain,” U.S. Army engineers in Honduras in- 
formed GAO auditors that airfields could be used indefinitely with 
a minor amount of maintenance. Facilities remaining in U.S. custo- 
dy continue to be maintained by the U.S. military; those under 
Honduran control, we have observed, are being maintained by the 
Hondurans. In addition, as described previously, planning docu- 
ments for the exercise clearly indicate DOD’s intention that 


[deleted] 


It is apparent to us that the majority of facilities constructed 
during Ahuas Tara II are substantially less “temporary” than 
many of those which we described in 42 Comp. Gen. 212 as requir- 
ing specific funding as public improvements. See 42 Comp. Gen. 
212, 214 (1962). Consequently, it is our view that the majority of 
construction activities could not be funded out of O&M as ordinary 
operational expenses of the joint exercise. 

This conclusion does not resolve the question of what appropria- 
tion sources could properly have been used for exercise construc- 
tion activities. In our view, DOD could have chosen from one of 
several funding sources. We stated previously that two principal 
categories of appropriations are specifically provided by the Con- 
gress for military construction activities. When construction relates 
to facilities intended for use by a defense agency or military de- 
partment, funds are ordinarily provided in the annual military 
construction acts; when facilities are provided for the benefit of a 
foreign government, construction is ordinarily provided through se- 
curity assistance programs (such as the Foreign Military Construc- 
tion Sales Program). 

The 4 base camps and associated facilities constructed during 
Ahuas Tara II were used by U.S. forces during those exercises and, 
to a large degree, after their conclusion. 
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[deleted] 
In light of the 
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Ahuas Tara II construction, it is our conclusion that most construc- 
tion activities could properly have been financed by DOD as either 
military construction or security assistance: this Office would not 
have objected to DOD’s selection of either category for any particu- 
lar project. See 59 Comp. Gen. 518 (1980). 

As indicated earlier, our discussion here has concerned DOD’s 
authority to charge construction costs to O&M appropriations 
apart from the authority provided under 10 U.S.C. § 2805(c). Where 
DOD has charged construction expenses in Honduras to O&M as 
operational costs of Ahuas Tara II, we would not object to those ob- 
ligations (so long as they did not exceed $200,000 per project) be- 
cause they could properly have been charged to O&M as minor 
military construction costs under 10 U.S.C. §2805(c). To the extent, 
however, that DOD has charged it, O&M appropriations with the 
costs of any individual construction project in Honduras in excess 
of $200,000, the excess charge was made in violation of the pur- 
poses-restriction of 31 U.S.C. §1301(a). When adjusting its accounts 
to remedy any overcharge, O&M appropriations may be reimbursed 
from any military construction funds available for such readjust- 
ment (and which were available at the time of the original obliga- 
tion). Alternatively, 


[deleted] 


in adjusting its accounts, charge the entire construction cost com- 
ponent of any particular project to security assistance funds (again, 
subject to ordinary availability requirements).’ If neither of these 
two adjustment alternatives are available, DOD should report 
excess charges to O&M as having been made in violation of the An- 
tideficiency Act, 31 U.S.C. § 1341(a). 

3. Conclusion: Apart from the specific statutory authority of 10 
U.S.C. §2805(c), DOD has no general authority to charge costs of 
construction activities to O&M appropriations. To the extent, there- 
fore, that O&M funding was not available under 10 U.S.C. § 2805(c), 
exercise construction expenses charged to O&M were made in vio- 
lation of 31 U.S.C. §1301(a), which prohibits the application of ap- 
propriations to objects other than those for which they were made. 
In addition, to the extent that §2805(c) funding was unavailable 
and alternate funding (either military construction or security as- 


7 DOD does not, however, have the option of charging project costs up to $200,000 
to O&M under 10 U.S.C.§ 2805(c) and charging costs in excess of $200,000 to security 
assistance funds, as it must elect between financing a project as security assistance 
or as military construction. See 59 Comp. Gen. 518 (1980). 
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sistance) was also unavailable, exercise construction projects 
charged to O&M were in violation of the Antideficiency Act, 31 
U.S.C. §1341(a), which prohibits the incurring of obligations in 
excess of or advance of available appropriations. 

DOD, in light of our conclusions here, should make adjustments, 
where feasible, to those appropriation accounts to which construc- 
tion activities during Ahuas Tara II were charged; where adjust- 
ments are not feasible, DOD should report such obligations as 
being in violation of the Antideficiency Act. 


B. Radar Facilities 


The Defense Department has established two radar installations 
in Honduras, each originally deployed as part of joint combined ex- 
ercises, but used extensively (both during and after exercises) for 
general support to both U.S. and Honduran military 


[deleted] 


activities. All costs pertaining to these two radar systems have 
been paid from O&M funds. 

In August of 1982, in response to a Honduran government re- 
quest for U.S. assistance, the Secretary of Defense directed the 
Joint Chiefs of Staff to assess Honduran radar requirements. In Oc- 
tober of the same year, a JCS staff study concluded that 


[deleted] 


The TPS-43 radar system was initially installed at La Mesa Air 
Base in western Honduras, during the Ahuas Tara I exercise in 
February 1983. After that exercise, the system was placed in stor- 
age (in Honduras) until May 1983, at which time it was installed in 
a facility at Cerro la Mole, in southern central Honduras. The 
system, manned by 65 U.S. Air Force personnel, provides tracking 
data to a Honduras Air Force Operations Center at Tegucigalpa. 
The site at Cerro la Mole was prepared by the Honduran military 
with some assistance from U.S. troops. American units also in- 
stalled trailers for living quarters. 

A second radar system, a Marine Corps AN-TPS-63/65, was in- 
stalled during August 1983 on Tiger Island, in the Bay of Fonseca. 
The Bay of Fonseca is located between El Salvador, Honduras, and 
Nicaragua, and has been cited as a major arms route between 
Nicaragua and Salvadoran insurgents. The installation, which sup- 
plements the one at Cerro la Mole, was manned and secured by 
about 100 U.S. Marines. Site preparation including construction of 
a small (C-7 capable) dirt airstrip, well-digging, and earthwork con- 
struction was performed by U.S. military personnel as part of the 
Ahuas Tara II exercise. Flight tracking data from Tiger Island 
were relayed to U.S. personnel at the Honduran Air Force Oper- 
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ations Center at Tegucigalpa. The Tiger Island installation finally 
closed down in May 1984. 


[deleted] 


There are two principal cost components relating to the two 
radar facilities in question: installation costs and operational costs. 
Installation costs for both radar systems were relatively minimal, 
generally because extensive facilities are not necessary for such in- 
stallations, and because some construction services (particularly at 
Cerro la Mole and including clearing, roadbuilding, installation of 
power lines) were provided by the Honduran government (although 
with some U.S. assistance). Nonetheless, as with other facilities 
constructed or installed in Honduras either as part of joint exer- 
cises or for other purposes, construction costs incurred by DOD 
cannot be regarded as mere operational expenses unless the facili- 
ties involved are clearly of a temporary nature. See discussion 
supra, p. 435-36. 

As with base camp construction in Honduras (including airstrips) 
it is not apparent to us that radar installations, when established 
by DOD, were “minor structures clearly of a temporary character” 
as that phrase is used in 42 Comp. Gen. 212 (1962). The Tiger 
Island facility, although in actuality only operational for eight 
months, had no specific removal date when originally deployed; it 
was used to provide tracking data well after completion of Ahuas 
Tara II. The Cerro la Mole facility, although deployed for only a 
two-year period (thus falling within the “temporary” facility cate- 
gory defined in DOD regulations) is certainly capable, if deploy- 
ment is extended, of being used for a much longer period of time. 
Additionally, in our view neither of these facilities is a “minor” im- 
provement comparable to those considered in our previous deci- 
sions. It is therefore our opinion that installation costs should 
either have been funded as military construction or security assist- 
ance.® At the same time, however, it is unlikely that installation 
and site preparation costs at either facility exceeded $200,000, and 
it is probable that DOD could properly have financed installation 
costs with O&M funds as minor military construction under 10 
U.S.C. §2805(c). On this basis, we would not object to DOD’s use of 
O&M funds for radar site preparation and installation expenses, al- 
though DOD should verify that conditions of 10 U.S.C. §2805(c) 
have been met. 

The second cost component associated with radar installations in 
Honduras relates to operational costs. These types of expenses 
make up the bulk of costs associated with the two radar installa- 


8 Like other facilities, 


[deleted] 


Because of this dual benefit, we would not object to DOD’s choice of either funding 
method. 
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tions. Because such costs clearly fall within the scope of O&M ap- 
propriations, use of such funds by DOD was proper. 

One additional issue that has been raised, particularly in connec- 
tion with radar installations, is the use of exercise personnel and 
funding for non-exercise projects. ‘Exercise’ personnel were used 
for support of radar facilities in Honduras, including installation 
and operation of the TPS-43 during Ahuas Tara I, installation/op- 
eration of the TPS-63/65 at Tiger Island during and after Ahuas 
Tara II, and other general support (transportation, medical assist- 
ance) as needed at each facility. Through this assistance, ‘‘exercise” 
O&M funds were used to support radar facilities, even though such 
facilities were primarily used for non-exercise requirements. 

No separate appropriation is made for ‘exercise’ expenses; 
rather, such expenses are paid from lump-sum O&M appropria- 
tions made to each military department or defense agency. See 
footnote 2, supra, p. 426. Consequently, once the availability of O&M 
appropriations has been established for a particular purpose or ac- 
tivity, it is not legally significant (from a funding standpoint) 
avhether the activity is performed by exercise personnel or by other 
DOD units. Thus, it is our view that, so long as O&M funding for 
radar facilities was authorized (both for operational expenses, and 
for installation expenses under 10 U.S.C. § 2805(c)), the use of exer- 
cise personnel and “exercise” O&M funding was permissible. 


C. Training Activities 
According to DOD’s March 8, 1984 comments to us, 


[t]here was no formal training of Honduran troops as part of the exercise, howev- 
er, the U.S. and Honduran forces participated in integrated exercises which includ- 
ed familiarization and safety orientation at no additional cost to the U.S. 

This view differs significantly from our own observations, as de- 
scribed in our audit report GAO/C-NSIAD-84-8, March 6, 1984, 
and as discussed below. 

During October 1983, a GAO field team in Honduras identified 3 
types of training being conducted by U.S. forces as a part of the 
Ahuas Tara II joint combined exercises: 


1. U.S. military personnel assigned to the 41st Combat Support 
Hospital at Comayagua/Palmerola provided three 5-week combat 
medic training courses for approximately 100 Hondurans. DOD 
later acknowledged that such classes took place, but stated that 
they were performed by off-duty U.S. volunteers, provided “human- 
itarian” medical instruction to Hondurans, and contributed to U.S. 
readiness by exposing U.S. personnel to “indigenous methods of op- 
eration and culture.” 

2. In Puerto Castilla, members of the 3/319th Field Artillery Bat- 
talion provided 3-4 weeks of instruction on 105 mm artillery to two 
Honduran artillery battalions prior to combined field training exer- 
cises. DOD describes the activity as a “22 day combined operations 
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period” for interoperability and safety development, and states that 
each gun section had a U.S. and a Honduran section chief and inte- 
grated crew. Our personnel, however, observed gun crews of 8-12 
Hondurans being supervised and instructed by teams of 2-4 U.S. 
servicemen, half of whom spoke Spanish. We were told that, about 
the time that these events took place, Honduras took delivery 
(under the Foreign Military Sales Program) of 105mm artillery, the 
first guns of this type in Honduras’ arsenal. We were informed by 
personnel of the Military Assistance Group that, without training 
provided under the exercise, Honduras would had to purchase the 
services of U.S. military training teams at a cost of from $250,000 
to $500,000. 


3. U.S. Special Forces personnel in San Lorenzo provided basic 
and/or advanced classroom and field training to four Honduran 
battalions, on mortars, fire-direction, and counterinsurgency tac- 
tics. This training was similar to that provided by security assist- 
ance-funded military training teams at the Regional Military 
Training Camp in Trujillo. DOD describes these activities as: joint 
review and practicing of tactics and techniques for interoperability, 
including some “minor individual remedial preparation” for safety 
and standardization. 

Whenever combined military exercises are conducted, it is natu- 
ral (and indeed desirable) that there be a transfer of information 
and skills between the armed forces of the participating countries. 
In addition, where there is a marked disparity of military sophisti- 
cation between the two nations’ armed forces, it is not surprising 
that this transfer is principally in one direction, i.e. to the benefit 
of the less-developed military force. In addition, as emphasized by 
the Defense Department, some degree of familiarization and safety 
instruction is necessary before combined-forces activities are under- 
taken, in order to ensure “interoperability” of the two forces. 

At the same time, where familiarization and safety instruction 
prior to combined exercises rise to a level of formal training com- 
parable to that normally provided by security assistance projects, it 
is our view that those activities fall within the scope of security as- 
sistance, for which comprehensive legislative programs (and specif- 
ic appropriation categories) have been established by the Congress. 
Where such extensive “interoperability” training is in fact neces- 
sary, combined exercises should not be conducted without the 
formal training needed to equalize the participating forces. 

A view similar to that expressed above was put forth in an Army 
Judge Advocate General (JAG) staff review of the Ahuas Tara II 
exercise proposal. The JAG analysis emphasized that 
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In addition, previous guidance in this area was set out in a Febru- 
ary 24, 1977 memorandum from the Department of Defense Gener- 
al Counsel. That memorandum stated that 


[deleted] 


Based upon our own observations of formal training provided to 
Honduran soldiers “in preparation for’ exercise participation (and 
othewise), the previous DOD guidance was disregarded by the U.S. 
Southern Command in its execution of Ahuas Tara II. Training 
provided to Honduran troops during the exercise, although certain- 
ly related to exercise activities, was essentially the same as that or- 
dinarily provided through security assistance, and consequently 
should have been funded as such: security assistance funds are spe- 
cifically provided by the Congress to be used to train the military 
forces of friendly foreign governments, including formal or infor- 
mal instruction provided as part of training exercises. See, e.g., Fur- 
ther Continuing Appropriations Resolution, 1984, Pub. L. No. 98- 
151, §101(b)(1), 97 Stat. 964, 966 (1983), providing funds for fiscal 
year 1984 to carry out credit sales and guaranties for procurement 
of defense services by foreign countries, under sections 23 and 24 of 
the Arms Export Control Act, 22 U.S.C. §2763-64; section 47 of 
that Act (22 U.S.C. §2794) defines “defense services” to include all 
types of military training. 


The Defense Department, in its March 8, 1984 letter, has put for- 
ward several justifications for its training of Honduran soldiers as 
part of exercise operations, in addition to the contribution to 


” 


“interoperability.” DOD emphasizes that training of Honduran 
troops contributes to the readiness of U.S. forces by exercising the 
USS. role of “force multiplier,” by permitting U.S. troops to im- 
prove their professional skills in a bilingual environment and by 
exposing U.S. forces to indigenous cultures. As we stated in connec- 
tion with our examination of construction activities under Ahuas 
Tara II, however, the mere fact that an activity carried out by 
DOD has a readiness or operational benefit does not mean that it 
may automatically be financed with O&M appropriations. We pre- 
viously acknowledged that facilities constructed during the Hondu- 
ran exercises contributed significantly to U.S. military readiness in 
the region, but concluded that they must be financed as military 
construction or security assistance. See p. 434, supra. The same is 
true in the case of training of foreign troops. The fact that such 
training has a concurrent benefit to the readiness of U.S. forces 
does not remove it from the scope of security assistance. 

Regarding the provision of combat medic training to Honduran 
troops, DOD’s March 8, 1984 comments to us imply that there are 
no funding problems in connection with these activities because 
they were “humanitarian” services performed by “off-duty” U.S. 
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troops, on a voluntary basis. We cannot agree. The activities that 
we observed constituted combat medical training of foreign troops, 
activities which we categorize as military training rather than civic 
or humanitarian assistance. We would also note that active duty 
military personnel, unless in an approved leave status, are consid- 
ered as being “on-duty” at all times. See B-203251, December 15, 
1981. Although an active-duty member may, when not scheduled to 
perform official duties, engage in activities that are not inconsist- 
ent with his military status, it is our view that the provision of 
military training to foreign troops constitutes a military function 
that should properly be considered as part of the official duties of 
that member, even if performed on a “voluntary” basis. DOD 
cannot discharge its responsibility to ensure proper funding of its 
activities by saying that they are performed by “off-duty volun- 
teers.” 

We do not dispute the fact that the level of training provided to 
Honduran forces was generally necessary to prepare them for the 
exercise events in which they participated. It should, however, 
have been apparent to DOD at the time the exercises were planned 
that substantial training would be required for adequate Honduran 
participation: for example, DOD scheduled combined field artillery 
exercises using 105mm guns with Honduran soldiers who had 
never been trained on such weapons. In our opinion, DOD should 
have carried out exercise activities in coordination with a security 
assistance-funded training program, rather than treating training 
as an integral part of the exercise operation. 

Based upon the foregoing, it is our opinion that the Department 
of Defense engaged in the training of foreign military forces during 
the course of the Ahuas Tara II exercises in Honduras, and should 
have financed such training as security assistance. To the extent 
that these activities were financed from O&M appropriations as ex- 
ercise operational expenses, the Department violated 31 U.S.C. 
§ 1301(a), which requires that funds be applied solely to the pur- 
poses for which they were appropriated. It is also possible that such 
activities were performed in violation of the Antideficiency Act. 
DOD should make a final determination in this regard based on 
the availability of alternate funding sources to make the improper- 
ly used account whole. 


D. Civic and Humanitarian Assistance 


The Defense Department has long carried out a wide variety of 
humanitarian assistance and civic action programs in Central 
America, both as a part of, and independent from, combined exer- 
cises such as Ahuas Tara II. In some cases, assistance has been pro- 
vided through written agreements with the Agency for Internation- 
al Development (AID) under authority of the Economy Act, 31 
U.S.C. § 1535. In other cases, however, U.S. forces have carried out 
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humanitarian and civic activities without reimbursement from AID 
or the host-country. 

During Ahuas Tara II, civic action and humanitarian assistance 
activities took place on an almost-daily basis. According to DOD, 
personnel of the 41st Combat Support Hospital conducted 
MEDCAP’s (Medical Civil Action Programs) throughout Honduras 
over the course of the exercises, resulting in the treatment of over 
46,000 Honduran civilian medical patients, 7,000 dental patients, 
100,000 immunizations, and the treatment, under a veterinary pro- 
gram, of more than 37,000 animals. Medicines utilized for these ac- 
tivities were taken from U.S. Government supplies nearing the end 
of their shelf-life, or were donated (by the Honduran government 
or charitable organizations). In addition to this comprehensive 
medical aid, U.S. forces transported U.S.-donated medical supplies, 
clothing, and food to various locations in Honduras. In one case, a 
team of 15-20 Navy Seabees constructed a 20 foot-by-80 foot school- 
house at the Village of Punta Piedra, using AID-supplied materials. 

Notwithstanding the broad range and scope of humanitarian and 
civic action activities recently carried out by DOD in Central 
America, there appears to be some question within DOD itself as to 
the authority of such activities. At the time that the Ahuas Tara 
II exercise was being planned, the Army JAG staff review of the 
exercise proposal 


[deleted] 


The JAG view also appears to reflect that of DOD’s General 
Counsel. On December 1, 1983,-we requested DOD to provide us 
with an explanation of its authority to conduct humanitarian or 
civic action programs in Central America. The response, from 
DOD’s General Counsel, was that DOD has no separate statutory 
authority to carry out such activities, but could do so on a reim- 
bursable basis on behalf of the Department of State or AID “under 
the authority of the Economy Act or other similar authority.” In 
response, however, to our separate request to DOD for a description 
of reimbursement agreements or arrangements covering any or all 
of the wide range of Ahuas Tara II exercise civic/humanitarian ac- 
tivities, we were informed by the Assistant Secretary of Defense for 
International Security Affairs (in DOD’s March 8, 1984 comments) 
that no such agreements existed. Although exercise personnel con- 
sulted with AID officials (and occasionally utilized AID-supplied 
provisions or materials, such as for the schoolhouse built at Punta 
Piedra), costs of carrying out civic/humanitarian activities were, on 
the whole, borne by DOD, and charged to exercise O&M funds. 

The Department of Defense has recently started to reexamine in 
detail its conduct of civic/humanitarian activities. On January 12, 
1984, Secretary Weinberger established a DOD “Task Force on Hu- 
manitarian Issues,’”’ to explore DOD’s current authority in the area, 
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to identify DOD requirements, and to determine if legislative or 
regulatory changes are necessary. In particular, the task force was 
to consider “[rjevising USC Title 10 to include ‘humanitarian’ mis- 
sions within the definition of military missions * * * [to] enable 
DOD to use ‘exercise’ and Operations and Maintenance (O&M) 
funds for civic action and humanitarian efforts.” 

The task force was due to report on April 30, 1984, although we 
have not yet been provided details of its work. 

We agree with DOD’s General Counsel that the Department’s au- 
thority to carry out civic/humanitarian activities is limited in 
scope. The principal authority, as noted by DOD, is through Econo- 
my Act transactions, i.e., under an order placed by another Federal 
agency (such as AID) ordinarily responsible for carrying out such 
activities. See 31 U.S.C. § 1535. Economy Act orders are placed on a 
reimbursable basis, and, when made, constitute an obligation of the 
ordering agency (charged to funds appropriated by the Congress to 
that agency—in this case, for example, AID). 

Apart from the authority of the Economy Act, DOD may carry 

out civic action activities on a limited basis through its security as- 
sistance programs. Under section 502 of the Foreign Assistance Act 
of 1961, defense articles and services may be provided to a foreign 
country for, among other purposes: 
the purpose of assisting foreign military forces in less developed friendly countries 
(or the voluntary efforts of personnel of the Armed Forces of the United States in 
such countries) to construct public works and to engage in other activities helpful to 
the economic and social development of such friendly countries. It is the sense of 
the Congress that such foreign military forces should not be maintained or estab- 
lished solely for civic action activities and that such civic action activities not sig- 
nificantly deinath from the capability of the military forces to perform their mili- 
tary missions and be coordinated with and form part of the total economic and 
social development effort. 22 U.S.C. § 2302 (1982). 
Based upon this authority, DOD may, through the provision of de- 
fense articles and services to Honduras under security assistance 
programs, assist the Honduran government with civic projects and 
programs. The legislative history of this provision provides that: 


any civic action activity should be incidental to the performance of the usual duties 
of a military unit or a byproduct of the presence of such unit in a particular locali- 
ty. The construction of a schoolhouse might qualify as well as a village access road, 
a small community sanitation project, or other activities that improve the relation- 
ship of the military to the local civilian population. The primary purposes of mili- 
tary assistance should be to meet military requirements. * * * The committee wants 
to make clear that civic action programs are to be neither extensive nor expensive. 
H.R. Rep. No. 321, 89th Cong., 1st Sess. 26-27 (1965). 

Similar authority is provided under section 4 of the Arms Export 
Control Act, 22 U.S.C. § 2754 (1982), in connection with Foreign 
Military Sales. 

Based upon DOD’s March 8, 1984 comments to us, it does not 
appear that civic/humanitarian activities under Ahuas Tara II 
were performed either under authority of the Economy Act or as 
incidental to DOD’s security assistance programs. Instead, DOD 
has justified such activities on the basis (1) that they were “ancil- 
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lary’ to exercise events, (2) that in some cases, they provided train- 
ing to participating U.S. units, and (3) that they contributed to U.S. 
regional readiness by improving relations with friendly foreign na- 
tions and by creating a positive image of the U.S. military among 
the indigenous population. 

As was the case with exercise-related construction of facilities 
and training of Honduran forces, we do not dispute DOD’s asser- 
tion that civic and humanitarian activities conducted during the 
course of Ahuas Tara II had distinct operational benefits (i.e. train- 
ing experience of U.S. medical units) and contributed to U.S. re- 
gional readiness. Again, however, the fact that an activity carried 
out by DOD has a readiness or operational benefit does not mean 
that it may automatically be financed with O&M appropriations: 
that factor is but one of three that must be considered in making a 
determination és to proper funding source. Another source may be 
required if the activity is otherwise prohibited by law or falls 
within the scope of another category of appropriations. See p. 
427 supra. 

In this case, it.is our view that civic/humanitarian assistance ac- 
tivities by DOD fall clearly within the scope of other appropriation 
categories and thus may not be financed with O&M funds. The 
types of civic and humanitarian assistance provided during the ex- 
ercises are similar to those ordinarily carried out through health, 
education, and development programs under the Foreign Assist- 
ance Act of 1961, 22 U.S.C. § 2151 et seqg., administered by the U.S. 
International Development Cooperation Agency (of which AID is a 
part). See Executive Order 12163, September 29, 1977, as amended. 
Funds for such foreign assistance activities are specifically provid- 
ed by the Congress in annual appropriations acts. See e.g., Further 
Continuing Appropriations Resolution, 1984, Pub. L. No. 98-151, 
§ 101(b)(1), 97 Stat. 964, 966 (1983). Alternatively, as noted above, 
minor assistance projects may be carried out where incidental to 
activities performed under authority of section 502 of the Foreign 
Assistance Act of 1961, 22 U.S.C. § 2302, or section 4 of the Arms 
Export Control Act, 22 U.S.C. § 2754. In either case, it is our opin- 
ion that DOD’s operation and maintenance funds may not be used 
to finance such activities in light of the availability of other appro- 
priations specifically provided therefor. 

Based on the above, it is our conclusion that DOD’s use of O&M 
funds to finance civic/humanitarian activities during combined ex- 
ercises in Honduras, in the absence of an interagency order or 
agreement under the Economy Act, was an improper use of funds, 
in violation of 31 U.S.C. § 1301(a). As with DOD’s use of O&M funds 
for training of foreign forces (and military construction in excess of 
that permitted under 10 U.S.C. § 2805(c)), such activities may also 
have been performed in violation of the Antideficiency Act. DOD 
should make a final determination in this regard based upon the 
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availability of alternate funding sources to reimburse the improp- 
erly used account. 


Ill. SUMMARY 


We have attempted, in the foregoing analysis, to address sepa- 
rately a number of different categories of activities carried out by 
DOD during the course of the Ahuas Tara HI joint combined exer- 
cises in Honduras, to determine the propriety of DOD’s financing of 
such activities as incidental operational expenses of these exercises. 
Although we recognize that most, if not all, of the activities exam- 
ined in some way contributed to exercise requirements and to re- 
gional readiness goals, our analysis has focused upon other factors 
relevant to a determination of funding availability, particularly 
whether the activities in question fall more properly within the 
scope of another appropriation category. 

Based upon this analysis, we conclude: 

—Exercise-related construction should not have been charged to 
O&M appropriations, except under authority of 10 U.S.C. § 2805(c), 
which permits the use of up to $200,000 of O&M funds for minor 
military construction projects. 

—Operational expenses of radar installations in Honduras were 
properly charged to O&M funds. Site preparation and installation 
costs, however, should only have been funded with O&M if less 
than $200,000 per project, pursuant to 10 U.S.C. § 2805(c). 

—In at least three instances, DOD provided training to Hondu- 
ran armed forces in connection with the Ahuas Tara II exercises. 
Such training, comparable to that ordinarily provided through se- 
curity assistance, should have been funded with security assistance 
appropriations. 

—Civic action and humanitarian assistance activities carried out 
by DOD during Ahuas Tara II were improperly charged to O&M 
funds as operational expenses of the exercises. Such activities 
should have been carried out under a reimbursable order under the 
Economy Act, 31 U.S.C. §1585. 


(B-214231, B-214270] 


Contracts—Requests for Quotations—Specifications—Brand 
Name or Equal—“‘Equal”’ Product Evaluation 


In brand name or equal solicitations, the overriding consideration in determining 
the equality or similarity of an offered product to the named product is whether the 
“equal” product performs the needed function in a like manner and with the de- 
sired results, not necessarily whether certain design features of the named product 
are present in the “equal” product. 


Contracts—Requests for Quotations—Specifications— 
Restrictive—Unduly Restrictive 


Although an agency generally enjoys broad discretion in determining its needs, 
when a protester challenges a particular specification as being unduly restrictive, 
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the burden is then upon the agency to establish prima facie support for the restric- 
tion, a burden clearly not met here. 


Matter of: Lista International Corporation, June 25, 1984: 


Lista International Corporation protests certain alleged impro- 
prieties in the use of brand name or equal specifications for storge 
cabinets under request for quotations (RFQ) Nos. N62383-84-Q- 
3015 and N62383-84-Q-5045, issued by the Department of the 
Navy, Military Sealift Command, Pacific (MSCP). Lista complains 
that the RFQs’ product purchase descriptions, which required quo- 
tations on either specific Stanley-Vidmar model number cabinets 
and accessories, or products: which were “equal” or “similar,” 
unduly restricted competition. We sustain the protests. 

MSCP issued the solicitations on January 20, 1984, seeking quo- 
tations from three firms—Lista, Rack Engineering, and Stanley- 
Vidmar—who hold multiple award, mandatory Federal Supply 
Schedule contracts for the types of storage cabinets being procured. 
Lista did not respond to the RFQs but rather protested that the in- 
corporation of Stanley-Vidmar design features in the descriptions 
unduly restricted competition. Because the cabinets were intended 
for use on two Navy vessels scheduled for imminent deployment to 
combat-ready duty stations, MSCP issued ‘purchase orders to Stan- 
ley-Vidmar, which quoted the lowest price under both RFQs, de- 
spite the filing of Lista’s protests. 

Lista asserts that the product purchase descriptions were im- 
proper because, rather than stating the salient or performance 
characteristics of the Stanley-Vidmar cabinets desired by MSCP to 
fulfill its minimum needs, and which could be met by alternate 
manufacturers, they contained numerous features of design that 
were exclusive to the Stanley-Vidmar product. Lista asserts that 
certain design features required by the purchase descriptions were 
not performance characteristics which served to express the Gov- 
ernment’s minimum needs, but were merely verbatim Stanley- 
Vidmar product. specifications not reasonably related to those 
needs. Lista urges that the incorporation of such Stanley-Vidmar 
design features into the purchase descriptions unduly restricted 
offers to that one product source. We agree. 

The Defense Acquisition Regulation, § 1-1206.2(b), reprinted in 32 
C.F.R. pts. 1-39 (1983), requires that brand name or equal purchase 
descriptions “set forth those salient physical, functional, or other 
characteristics of the referenced products which are essential to 
the needs of the Government.” We have held that failure of the so- 
licitation to list the salient characteristics of the desired item is an 
improper restriction on competition that requires cancellation or 
amendment of that solicitation. 41 Comp. Gen. 242 (1961); Lutz Su- 
perdyne, Inc., B-200928, Feb. 19, 1981, 81-1 CPD {114. 

We concur with Lista’s assertion that MSCP, for the most part, 
merely restated Stanley-Vidmar product specifications in the pur- 
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chase descriptions rather than stating only salient or performance 
characteristics of the named product deemed necessary to meet 
MSCP’s needs. We find nothing objectionable in those specifications 
that are functional in nature, such as those that required offered 
cabinets conform to certain exterior dimensional limits (apparently 
because of the obvious space restrictions imposed by shipboard use) 
and that the drawers be able to support a specified load and be 
fully extendable. However, we agree with Lista that the purchase 
descriptions also contained requirements—such as that the cabi- 
nets have outer coverings welded to six interior columns, and that 
the drawers should have exact interior widths of 25% inches—that 
were purely design features peculiar to the Stanley-Vidmar prod- 
uct and had little or no relation to the agency’s needs. 

The overriding consideration in determining the equality or simi- 
larity of another commercial product to the named product for pur- 
poses of acceptability in this type of procurement is whether its 
performance capabilities can be reasonably equated to the brand 
name product referenced, that is, whether the “equal” product of- 
fered can do the same job in a like manner and with the desired 
results, not. necessarily whether certain design features of the 
named product are present in the “equal” product. 45 Comp. Gen. 
462 (1966). It is inappropriate for an agency to use design specifica- 
tions where the agency is capable of stating its minimum needs in 
terms of performance specifications that would be met by alternate 
designs. Viereck Company, B-209215, March 22, 1983, 83-1 CPD 
287. Nothing in the record demonstrates that the incorporated 
design features were necessary to meet MSCP’s basic requirements. 

In this respect, although an agency generally enjoys broad discre- 
tion in determining its needs, when a protester challenges a par- 
ticular specification as being unduly restrictive of competition, it is 
incumbent upon the agency to establish prima facie support for the 
restriction. See Constantine N. Polites & Co., B-189214, Dec. 27, 
1978, 78-2 CPD { 487. Such support should consist of an explana- 
tion establishing a reasonable basis for the agency’s determination 
that the restriction is needed to meet the agency’s needs. B.J. Sales 
Inc., B-213121, Jan. 25, 1984, 84-1 CPD 118. Since MSCP has of- 
fered no such rationale in its administrative reports on Lista’s pro- 
tests, we can only conclude that the incorporation of the numerous 
Stanley-Vidmar product design features into the purchase descrip- 
tions was an undue restriction on competition that effectively lim- 
ited acquisitions under both RFQs to that one product source. 

The purchases have been completed, so that no remedial action 
is possible. By separate letter, however, we are recommending to 
the Secretary of the Navy that the deficiencies noted by this deci- 
sion be avoided in similar future procurements. 

The protests are sustained. 
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[B-214927] 


Bids—Guarantees—Bid Guarantees—Irrevocable Letter of 
Credit—Acceptability 


Contracting officer properly rejected protester’s bid on certain line items as nonre- 
sponsive and awarded contract for those items to another bidder where “irrevocable 
letter of credit” submitted by protester to comply with invitation for bids’ (IFB) bid 
guarantee requirement is defective because letter of credit does not name protester 
as principal and, therefore, Government would not receive full and complete protec- 
tion contemplated by IFB. 


Matter of S & S Contracting, June 26, 1984: 


S & S Contracting (S & S) has filed a protest under invitation for 
bids (IFB) No. R4-2-84-12 issued by the Forest Service, United 
States Department of Agriculture, for tree planting services in the 
Boise National Forest. S & S charges that the Forest Service im- 
properly rejected its bid as nonresponsive for failure to provide an 
acceptable bid guarantee as required by the IFB. 

The protest is denied. 

S & S contends that, under the IFB, it*could and did properly 
submit an “irrevocable letter of credit.”’S & S points out that the 
IFB contained a sample bid bond, but no sample letter of credit. 
Therefore, S & S contacted the contracting officer on several occa- 
sions to ascertain the proper form for an acceptable letter of credit. 
The contracting officer stated that there was no required format 
for a letter of credit and that a standard letter of credit from the 
protester’s bank would be acceptable. The protester obtained a 
standard letter of credit from its bank and submitted it with its 
bid. When bids were opened on March 26, 1984, S & S was the low 
bidder on line items Nos. 1, 2, 4 and 9. As permitted by the IFB, S 
& S limited its bid to require it to accept award of only two of these 
four line items. By letter of March 28, 1984, S & S was notified that 
the contracting officer had rejected its bid as nonresponsive be- 
cause of deficiences in its letter of credit. On that date, line items 
No. 1 and No. 4 were awarded to A & L Reforestation. Line items 
No. 2 and No. 9 were eventually canceled in accord with the Feder- 
al Procurement Regulations (FPR), 41 C.F.R. § 1-2.404-1(b)\(5) 
(1988). 

The Forest Service reports that the letter of credit submitted by S 
& S was deficient for two reasons. First, the letter of credit did not 
contain any indication that it was drawn on S & S’s account. 
Second, the letter of credit contained a qualifying statement which 
made payment contingent upon the sight draft presented to S & S’s 
bank being accompanied by documentary proof that the contractor 
(which was not named in the letter of credit) had failed to accept 
award of the contract or had not performed according to the solici- 
tation. Contrary to S & -S’s argument that the Forest Service 
should have waived these irregularities as minor, the Forest Serv- 
ice determined that these irregularities should not be waived. Since 
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the bid was nonresponsive, the contracting officer determined that 
S & S should not be given an opportunity to correct or explain its 
bid because that would give S & S an opportunity to accept or 
reject award after all bid prices had been revealed. 

S & S contends that its bid was rejected solely because of the im- 
proper format of its letter of credit. S & S does not deny that its 
letter of credit did not name it as principal, but urges that the 
Forest Service could easily have ascertained that the letter of 
credit was issued on behalf of S & S by simply telephoning the 
bank. S & S also argues that, assuming that its letter of credit was 
deficient, it was in the Government’s best interest to waive the de- 
ficiencies because award of line items 1 and 9 to S & S would save 
the Government a considerable amount of money. Other than sug- 
gesting waiver, S & S does not address the Forest Service’s charge 
that the letter of credit was also deficient because it contained a 
requirement for documentary proof of nonacceptance of the con- 
tract or failure to perform properly. 

A bid bond requirement is a material part of an IFB, anda con- 
tracting officer cannot generally waive the failure to comply, but 
must reject as nonresponsive any bid not accompanied by the re- 
quired bond. See Chemical Technology, Inc., B-192893, December 
27, 1978, 78-2 CPD 438, and cases cited. The rationale for this rule 
is that waiver of the bid guarantee requirement would have the 
tendency to compromise the integrity of the competitive bid system 
since it would (1) make it possible for a bidder to decide after bid 
opening whether or not to have his bid rejected, (2) cause undue 
delay in effecting procurements, and (3) create inconsistencies in 
the treatment of bidders due to the subjective determinations con- 
tracting officers would have to make as a matter of necessity. See 
Chemical Technology, Inc., supra. 

S & S has apparently misunderstood the basis for the contracting 
officer’s rejection of its bid. There is no question that an irrevoca- 
ble letter of credit complies with the IFB’s bid guarantee require- 
ment. Nor is any special form required by either the IFB or pro- 
curement regulations. See Chemical Technology, Inc., supra. How- 
ever, before any instrument can be accepted as a letter of credit, it 
must meet certain general requirements. Here, the instrument 
which S & S offered as a letter of credit was not rejected because it 
was submitted in one form rather than another, but because the 
contracting officer concluded that it was not a valid letter of credit. 
We agree. 

A letter of credit is essentially a third-party beneficiary contract 
by which a customer of a financial institution wishing to transact 
business induces the financial institution to issue the letter to a 
third party whose drafts or other demands for payment will then 
be honored upon the third party’s compliance with the conditions 
specified in the letter. The effect and purpose of a letter of credit is 
to substitute the credit of some entity other than the customer for 
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the credit of the customer. See Chemical Technology, Inc., supra; 
see, generally, Juanita H. Burns and George M. Sobley, 55 Comp. 
Gen. 587 (1975), 75-2 CPD 400. 

The determinative question in judging the sufficieny of a letter 
of credit is whether the letter of credit could be enforced if a bidder 
does’ not execute the required contract documents. See Truesdale 
Construction Co., Inc., B-213094, November 18, 1983, 83-2 CPD 591. 
Generally, suretyship arises only by the express agreement of the 
surety (the bank) to be bound on behalf of the principal (S & S). 
Long’s Air Conditioning, Inc., B-187566, January 6, 1977, 77-1 CPD 
11. A bidder need not comply with the exact requirements relating 
to bid bonds in order to be considered responsive, so long as the 
surety would be liable notwithstanding any deviations. See J. W. 
Bateson Company, Inc., B-189848, December 16, 1977, 77-2 CPD 
472. However, in our opinion, since S & S was not named as princi- 
pal in the surety agreement, it is doubtful whether the letter of 
credit could be enforced by the Forest Service, and we do not be- 
lieve that the Government would receive the full and complete pro- 
tection it contemplated in drafting. the IFB. See Juanita H. Burns 
and George M. Sobley, supra. We have held that a bid bond which 
names a principal different from the named bidder is deficient and 
the defect may not be waived as a minor informality. A. D. Roe 
Company, Inc., 54 Comp. Gen. 271 (1974), 74-2 CPD 194. Further- 
more, S & S’s suggestion that the contracting officer should have 
called the bank to ascertain that S & S was indeed the principal 
would not have been proper since a nonresponsive bid cannot be 
made responsive by actions taken after bid opening. See Truesdale 
Contruction Co., Inc., supra; see also A. D. Roe Company, Inc., 
supra. Finally, although acceptance of S & S’s bid might result in a 
monetary savings to the Government in this procurement, we have 
often observed that the maintenance of the integrity of the com- 
petitive bidding system is more in the Government’s best interest 
than the savings to be obtained by acceptance of a nonresponsive 
bid. A. D. Roe Company, Inc., supra. 

In view of the above, we conclude that the contracting officer 
properly determined that S & S was ineligible for award of a con- 
tract under this solicitation. 

The protest is denied. 


[B-213515] 


Bids—Evaluation—Incorporation of Terms by Reference— 
Christian Doctrine 


Where Army failed to delete late bid provision in paragraph 8 of standard form 22 
and substitute section 7-2002.2 of the Defense Acquisition Regulation, inadvertent 
error may not be cured under the “Christian Doctrine” since the Christian Doctrine 
does not permit the incorporation of mandatory provisions into an invitation for bids 
(IFB) when they have been inadvertently omitted. 
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Bids—Late—Mail Delay Evidence—Certified Mail 


A postage meter machine impression, whether imprinted by a postal employee, at a 
self-service post office, or by a private party, is not an acceptable “postmark” to es- 
tablish the date of mailing of a late bid. 


Bids—Late—-Mail Delay Evidence—Certified Mail—Mail 
Receipt, But Not Envelope, Postmarked 


Where IFB requires a “postmark” on both envelope and on original certified mail 
receipt and where hand-cancellation bull’s eye postmark was only on receipt while 
envelope had United States Postal Service meter machine impression, agency con- 
sideration of bid was improper since acceptable postmark must be present on both 
the bid envelope and receipt in order to establish the date of mailing of a late bid. 


Matter of: Rainbow Roofing, Inc., June 27, 1984: 


Rainbow Roofing, Inc. (Rainbow), protests the award of a contract 
to AAA Roofing Co. (AAA), under invitation for bids (IFB) No. 
DACA67-83-B-0072 issued by the Department of the Army (Army) 
for roof and gutter work at Fort Lewis, Washington. 

We sustain the protest. 

Bids were opened at 1 p.m., September 21, 1983, and, at that 
time, the apparent low bidder was Rainbow. Shortly after bid open- 
ing, AAA telephoned the Army and requested the bid results. After 
being informed that the Army had not yet received its bid, AAA 
advised the Army that its bid had been mailed on September 16, 
1983, by certified mail. 

AAA’s bid package arrived on September 23, 1983. The envelope 
bore a United States Postal Service metered machine impression 
date of September 16, 1983, but did not have a machine hand-can- 
cellation bull’s eye postmark. Subsequently, AAA submitted the 
original certified mail receipt, which has a hand-cancellation bull’s 
eye postmark dated September 16, 1983. 

The Army states that paragraph 8 of standard form (SF) 22 was 
part of the IFB. The paragraph provides, in part, as follows: 


(c) The only acceptable evidence to establish: 

(1) The date of mailing of a late bid, modification, or withdrawal sent either by 
registered or certified mail is the U.S. Postal Service postmark on both the envelope 
or wrapper and on the original receipt from the U.S. Postal Service. If neither post- 
mark shows a legible date, the bid, modification, or withdrawal shall be deemed to 
have been mailed late. (The term “postmark” means a printed, stamped, or other- 
wise placed impression (exclusive of a postage meter machine impression) that is 
readily identifiable without further action as having been supplied and affixed on 
the date of mailing by employees of the U.S. Postal Service. Therefore, offerors 
should request the postal clerk to place a. hand cancellation bull’s-eye ‘“‘postmark” 
on both the receipt and the envelope or wrapper.) 


The Army indicates that normally this paragraph is deleted and 
section 7-2002.2 of the Defense Acquisition Regulation (DAR) (1976 
ed.) is substituted. Unlike paragraph 8 of SF 22, which requires a 
postmark on both the envelope or wrapper and on the original re- 
ceipt, section 7-2002.2(c)(1) appears to accept as sufficient evidence 
of mailing the postmark on the wrapper or on the original receipt. 
The Army argues that its inadvertent error in not deleting para- 
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graph 8 of SF 22 is cured under the so-called “Christian Doctrine” 
and that DAR § 7-2002.2(c\(1) permits the consideration of AAA’s 
bid. See G.L. Christian and Associates v. United States, 312 F.2d 
418, 160 Ct. Cl. 1 (1963). Alternatively, the Army argues that 
AAA’s bid satisfied the evidentiary requirements under the late bid 
provision set forth in the IFB. Rainbow argues that the late bid 
provision specified in the IFB controls and that provision requires 
a hand-cancellation bull’s eye on both the envelope and the receipt 
in order to establish satisfactory evidence of mailing. 

Initially, we note that the Army argues that Rainbow’s protest to 
this Office is untimely since it was filed more than 10 working days 
after Rainbow had actual knowledge of the award to AAA. Under 
our Bid Protest Procedures, however, protests must be filed with 
either the contracting agency or this Office not later than 10 work- 
ing days after the basis for the protest is known or should have 
been known, whickever is earlier. 4 C.F.R. § 21.2(b)(2) (1983). Here, 
Rainbow timely protested the September 30 award to AAA by 
letter dated October 5. Rainbow’s subsequent protest to this Office, 
filed before the Army resolved Rainbow’s initial protest, did not 
have to satisfy the same 10-day requirement and, therefore, will be 
considered on the merits. Chemex Alaska, B-212227, November 18, 
1983, 88-2 CPD 586. 

The Army acknowledges that our decisions have limited the 
Christian Doctrine to the incorporation of mandatory contract pro- 
visions into otherwise properly awarded Government contracts. 
The Christian Doctrine has never been extended to include the in- 
corporation of mandatory provisions into an IFB when they have 
been inadvertently omitted. 47 Comp. Gen. 682, 685 (1968); Mosler 
Systems Division, American Standard Company, B-204316, March 
23, 1982, 82-1 CPD 273. However, the Army recommends that we 
reevaluate our position based on the Court of Claims decision in 
Condec Ccrporation v. United States, 569 F.2d 753, 177 Ct. Cl. 958 
(1966). In Condec, the Court of Claims incorporated into the solici- 
tation an Armed Services Procurement Regulation (ASPR) provi- 
sion permitting the telegraphic modification of a bid where that 
provision had been omitted from the IFB. The Army contends that 
the present factual situation is similar and that the evidentiary re- 
quirements of the DAR provision should likewise be incorporated 
into this solicitation. 

We disagree. The Condec decision merely stands for the proposi- 
tion that it is legally permissible for a bidder who has submitted an 
otherwise successful bid to reduce that bid after bid opening. Park 
Construction Company, B-190191, July 18, 1978, 78-2 CPD 42; 
Mitchell Brothers General Contractors, B-192428, August 31, 1978, 
78-2 CPD 163. Condec had already submitted the low responsive 
bid and the issue was whether the Government could take advan- 
tage of a telegraphic modification lowering that bid. The consider- 
ation of the omitted ASPR provision did not conflict with any of 
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the stated provisions in the solicitation nor did it affect the proprie- 
ty of considering Condec’s bid. 

Here, the Army is attemping to vary a stated term of the solici- 
tation after bids have been opened. Bidders were specifically noti- 
fied that late bids would be considered in accordance with para- 
graph 8 of SF 22 and we have held that the late receipt of a bid 
will result in a bid’s rejection unless the specific conditions of the 
IFB for the consideration of late bids are met. Intermed, Inc., B- 
213265, October 31, 1983, 83-2 CPD 522. Although the DAR provi- 
sion was inadvertently omitted from the IFB, we cannot permit the 
Army to consider bids for award on a basis other than that speci- 
fied in the IFB. See Geronimo Service Co., B-209613, February 7, 
1983, 838-1 CPD 130; Emerald Maintenance, Inc.; The Big Picture 
Company, B-209082, B-209219, March 1, 1983, 83-1 CPD 208. Ac- 
cordingly, we find that the late bid provision specified in the IFB 
should be applied in determining whether AAA’s bid may properly 
be considered. 

The Army contends that under the late bid provision specified in 
the IFB, AAA’s bid was properly considered. Although recognizing 
that in 60 Comp. Gen. 79 (1980), we held that a hand-cancellation 
bull’s eye was required on both the envelope and the receipt under 
this provision, the Army argues that because AAA’s bid envelope 
bore a United States Postal meter machine impression rather than 
a privately controlled postage meter machine impression, the evi- 
dentiary requirements of paragraph 8 of SF 22 are satisfied. 

In 60 Comp. Gen. 79, supra, we found that because the United 
States Postal Service could not substantiate that a certified bid en- 
velope was actually deposited in the mail on the date shown on the 
receipt, a bidder must obtain a hand-cancellation bull’s eye on the 
envelope as well. Although in that case we were confronted by a 
postage meter machine impression made by a privately controlled 
meter machine, Federal Procurement Regulations (FPR) amend- 
ment 193, July 6, 1978, clearly states that the applicable FPR pro- 
vision was modifed to: 


s- * * 


remove a postage meter machine [postmark] (whether operated by a postal 
employee, at a self-service post office, or by a private party) from recognition as an 
acceptable indication of the time of mailing. 
Consequently, even where the envelope bears a United States 
Postal meter machine impression, a hand-cancellation bull’s eye is 
still required on both the envelope and the receipt. Since AAA’s 
bid envelope did not have a hand-cancellation bull’s eye evidencing 
the date of mailing, the bid was improperly considered. According- 
ly, Rainbow’s protest is sustained and we recommend that the 
Army consider the feasibility of terminating AAA’s contract for the 
convenience of the Government. 
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[B-214018] 


Officers and Employees—Transfers—Real Estate Expenses— 
Loan Origination Fee 


A transferred employee who purchased a new residence incurred a 5 percent loan 
fee which was described in the loan agreement as a “loan origination fee.” The 
agency allowed. reimbursement for only 1 percent of the loan amount, based on 

UD’s advice that a 1 percent loan origination fee is customary in the local area, 
and the employee has reclaimed the additional 4 percent. The agency’s determina- 
tion to allow reimbursement for 1 percent of the loan amount is sustained, based on 
the advice provided by HUD. The employee’s claim for the additional 4 percent is 
denied because that portion of the fee represents a’nonreimbursable mortgage dis- 
count. 


Matter of: Roger J. Salem—Real Estate Expenses Loan 
Origination Fee, June 27, 1984; 


Mr. W. D. Moorman, an authorized certifying officer of the 
United States Department of Agriculture, requests our decision 
concerning the reclaim of Mr. Roger J. Salem, an employee of the 
Department’s Office of Inspector General. The issue for our deter- 
mination is whether Mr. Salem may be reimbursed for the full 
amount of the 5 percent loan fee he incurred when purchasing a 
residence at his new duty station, based on the lender’s character- 
ization of the entire fee as a “loan origination fee.’”’ We hold that 
the employee was properly reimbursed for only 1 percent of the 5 
percent fee for the reasons stated below. 


BACKGROUND 


Effective: May 1, 1988, Mr. Salem was transferred from Indianap- 
olis, Indiana, to Chicago, Illinois. He purchased a new house in Chi- 
cago, entering into a loan agreement which required the payment 
of a “loan origination fee’ of $4,500, representing 5 percent of a 
conventional loan of $90,000. Although the loan documents do not 
identify the purpose of the 5 percent fee, the loan agreement indi- 
cates that payment of the fee reduced the annual percentage rate 
from 11.042 percent interest to a “contract interest rate” of 10.4 
percent. 

The Department of Agriculture allowed Mr. Salem reimburse- 
ment for $900, representing 1 percent of the loan amount, based on 
advice from the Department of Housing and Urban Development 
(HUD) that lenders in the Chicago area customarily charge a loan 
origination fee of 1 percent. Mr. Salem reclaimed the additional 4 
percent ($3,600), disputing the agency’s determination that a 1 per- 
cent loan origination fee is customary in the Chicago area. He as- 
serts that HUD does not determine the customary loan origination 
fee for each locality, but uses a nationwide figure of 1 percent 
based on the maximum fee which may be charged to a purchaser 
whose mortgage is insured by the Federal Housing Administration 
(FHA). See 24 C.F.R. §203.27(a)(2)(i) (1983). Also, Mr. Salem has 
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submitted a clipping from the Chicago Tribune, dated October 23, 
1983, which indicates that seven lending institutions in the Chicago 
area charge “loan origination points’ ranging from 2 to’ 4 percent. 
Further, Mr. Salem claims that other Department of Agriculture 
employees transferring to the Chicago area have been reimbursed 
for loan origination fees which exceed 1 pacers of: the Joan 
amount. 

The Department of Agriculture states that, in its experience, 
HUD does determine the customary loan origination fee for a given 
locality. Further, the agency states that the “loan origination 
points” quoted in the Chicago Tribune survey appear to vary. ac- 
cording to the type of financing obtained and the interest rate 
charged by the lender. 

Against this background, the Department of Agriculture ques- 
tions whether Mr. Salem may be reimbursed for an amount higher 
than 1 percent, based on the range of fees quoted in the Chicago 
Tribune survey. If not, the agency requests guidance concerning 
the type of documentation which would support payment of a loan 
origination fee higher than that which HUD has determined to be 
customary in the locality. 


OPINION 


The provisions of FTR para. 2-6.2d authorize reimbursement for 


various miscellaneous expenses associated with real estate transac- 
tions. Effective October 1, 1982, the General Services Administra- 
tion (GSA) amended FTR para. 2-6.2d to permit reimbursement for 
loan origination fees. Prior to October 1, 1982, the reimbursement 
of loan origination fees was prohibited. The relevant part of the 
amended regulation provides as follows: 


d. Miscellaneous expenses. 

(1) Reimbursable items. The expenses listed below are reimbursable in connection 
with the sale and/or purchase of a residence, provided they are customarily paid by 
the seller of a residence in the locality of the old official station or by the purchaser 
of a residence at the new official station to the extent they do not.exceed amounts 
customarily paid in the locality of the residence. 


* * * * * * * 


(b) Loan origination fee; 
(2) Nonreimbursable items. Except as otherwise provided ii in (1), above, the follow- 
ing items of expense are not reimbursable. 


* * * * * * * 


(b) Interest on loans, points, and mortgage discounts; * * *. 

In commentary accompanying the amended provisions of FTR 
para. 2-6.2d, GSA explained that the term “loan origination fee” 
refers to a lender’s administrative expenses in processing a loan. 47 
Fed. Reg. 44,566 (1982). Similarly, we have held that the term “loan 
origination fee,” as used in FTR para. 2-6.2d(1)(b), refers to a fee 
which is assessed on a percentage-rate basis to compensate the 
lender for expenses of originating the loan, processing documents, 
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and related work. See B-209945, June 9, 1983, 62 Comp. Gen. 456; 
and Robert E. Kigerl, B-211304, July 12, 1988, 62 Comp. Gen. 534. 

However, the term “loan origination fee’ has also been used to 
refer to a mortgage discount or “points.” See B-164812, September 
3, 1970. Simply stated, a mortgage discount represents prepaid in- 
terest and is intended to compensate the lender for the fact that 
the interest rate on the mortgage is lower than that available from 
alternative investment opportunities. In line with the long-stand- 
ing policy which prohibits payment of an employee’s interest ex- 
penses, the provisions of FTR para. 2-6.2d(2)(b) expressly preclude 
reimbursement for interest, “points,’ and mortgage discounts. 
Based on this specific prohibition, we have consistently disallowed 
reimbursement for any charge which represents a mortgage dis- 
count. See Erwin E. Drossel, B-203009, May 17, 1982; and Clarence 
O. Stout, B-192186, October 23, 1978. 

Accordingly, a lending institution’s statement that a particular 
fee represents a “loan origination fee” cannot be accepted as the 
final legal characterization of the payment. See Stanley Keer, 
B-203630, March 9, 1982. We must examine the fee in light of the 
eee of FTR para. 2-6.2d, as interpreted by decisions of this 

ice. 

In Mr. Salem’s case, it appears that the bulk of the lender’s 5 
percent charge represents a mortgage discount. As indicated previ- 
ously, the loan agreement executed by Mr. Salem shows that. the 
interest rate on the mortgage was adjusted downward after pay- 
ment of the $4,500 fee. Furthermore, it is inconceivable that the 
lender’s administrative expenses could have amounted to $4,500. 

Although we presume that a portion of the 5 percent fee charged 
Mr. Salem was used to defray the lender’s administrative expenses, 
we cannot identify the size of this portion from the available evi- 
dence. However, we find that the agency properly allowed Mr. 
Salem reimbursement for 1 percent of the loan amount, based on 
HUD’s advice that lenders in the Chicago area customarily charge 
a loan origination fee of 1 percent. See FTR para. 2-6.3c. See also 
Gary A. Clark, B-213740, February 15, 1984. 

By separate letter of today, we are advising GSA that fees which 
are characterized as “loan origination fees,” and claimed as such 
under FTR para. 2-6.2d(1)(b), may actually represent mortgage dis- 
counts or points. The term “loan origination fee,” as used in FTR 
para. 2-6.2d(1)(b), is not intended to include mortgage discounts or 
points, but since it is usually difficult or impossible to identify the 
exact amount of the lender’s administrative expenses, we suggest 
in the letter that GSA amend the regulation to impose a specific 
percentage limitation on the amount which may be reimbursed for 
a loan origination fee. Pending such action, we will continue to de- 
termine claims for “loan origination fees” on a case-by-case basis. 
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For the reasons stated above, we hold that Mr. Salem’s claim for 
an additional $3,600 as a loan origination fee may not be certified 
for payment. 


[B-210620] 


Federal Communications Commission—Participation in Trade 
Shows, etc.—Acceptance of Rent-Free Space, ete. 


Acceptance by the Federal Communications Commission of offers of free exhibit 
space and appurtenant services at industry trade shows, expositions, conventions, 
and other similar events does not involve an “augumentation” of the Commission’s 
appropriations, because no donation of funds has been made or accepted. The pro- 
moters of such events have the right to set the fees that are charged to exhibitors 
and the amount of the charge, if any, is up to the promoter. 


Federal Communications Commission—Participation in Trade 
Shows, etc.—Acceptance of Rent-Free Space, etc. 


Offers to the Federal Communications Commission of free exhibit space and appur- 
tenant services at industry trade shows, exhibitions, conventions, and other similar 
events do not constitute “gifts” which it lacks authority to accept. The offers are not 
“gratuitous conveyances or transfers of ownership in property (made) without con- 
sideration.” 25 Comp. Gen. 637 (1946). The Commission’s participation in such 
events is a drawing card which results in increased admissions revenues for the pro- 
moters, and thus there is adequate consideration for the arrangement. 


Federal Communications Commission—Participation in Trade 
Shows, etc.—Acceptance of Rent-Free Space, ete. 


While dissemination of information to the public about radio technology is part of 
the Federal Communications Commission’s mission, there is no statutory require- 
ment that it be accomplished through participation in expositions, trade shows, etc. 
The Commission is free to decided to participate only if its resources will not be 
—_ through provision of free space and related services. See B-204326, July 26, 


Matter of: Federal Communications Commission—acceptance 
of rent-free space and services at expositions and trade shows, 
June 28, 1984: 


The General Counsel of the Federal Communications Commis- 
sion has requested our decision on whether the Commission may 
legally accept offers of rent-free exhibition space (and other free 
services) in order to facilitate the Commission’s participation in in- 
dustry trade shows, expositions, conventions, and other similar 
events throughout the United States. For the reasons given below, 
we find that acceptance of such offers is permissible. 

Periodically, the Federal Communications Commission is invited 
to participate in expositions, conventions, industry trade shows, 
and other similar events. The General Counsel mentions “boat 
shows” as examples of the events to which he refers. Participation 
by the Commission usually entails displaying and explaining the 
Commission’s radio monitoring equipment and techniques, as well 
as responding to questions concerning the Commission’s rules, li- 
censing functions, enforcement, safety, and other matters relating 
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to the Commission’s jurisdiction and activities. In participating in 
these events, the Commission sets up booths, dispatches knowledge- 
able staff members, and sometimes places mobile monitoring equip- 
ment on or near the convention grounds. The Commission partici- 
pates in these events in order to inform the public about the effi- 
cient and effective use of radio technology. 

Floor space at these affairs often commands premium prices. The 
General Counsel advises us that the Commission generally cannot 
afford to participate on a paying basis. However, many promoters 
recognize that the Commission’s presence at these shows is an at- 
traction. They actively solicit Commission participation and offer to 
provide floor or display space, together with necessary electrical 
power and appurtenances, at no charge to the Commission. 

The General Counsel maintains that the Commission’s participa- 
tion in these events is proper and in furtherance of the functions 
that have been statutorily invested in it. Therefore, he argues, ac- 
ceptance of these offers of rent-free space and related free services 
should not be deemed an impermissible augmentation of the Com- 
mission’s appropriations. 

As a threshold question, we do not object to the administrative 
determination by the Commission that participation in these 
events is directly relevant to its mission. Generally, appropriated 
funds are not available for participation by Government agencies 
in fairs or expositions without specific statutory authority. 2 Comp. 
Gen. 581 (1923). However, in this case, the Commission is charged 
by law with the duties to (i) investigate and study all aspects of 
radio technology (47 U.S.C. § 154(0)), (ii) promote safety of life and 
property through the use of radio technology (47 U.S.C. § 151), (iii) 
publish its reports and decisions in such form and manner as may 
be best adapted for public information and use (47 U.S.C. § 154), 
and (iv) to generally encourage the larger and more effective use of 
radio in the public’s interest (47 U.S.C. § 303(g)). 

The immediate question, however, is broader. Accepting the fact 
that the Commission’s public information mission can be carried 
out, in part, through participation in these shows, may the Com- 
mission accomplish its mission by accepting donated space and 
services rather than by using its own appropriations to pay for 
them? We think the answer is clearly yes. 

The concept of ‘“‘augmentation” does not appear to be relevant in 
this case, because no donation of funds has either been made or ac- 
cepted. Although there is no express statutory prohibition against 
augmentation of appropriated funds, the theory, propounded by the 
accounting officers of the Government since the earliest days of our 
nation, is designed to implement the constitutional prerogative of 
the Congress to exercise the power of the purse; that is, to restrict 
executive spending to the amounts appropriated by the Congress. 
See, for example, 9 Comp. Dec. 174 (1902). 
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Several implementing statutes further assure that agencies do 
not accept additional monies from sources other than the Congress 
itself. For exampie, 18 U.S.C. § 209 prohibits acceptance of any 
salary payment or other compensation for a Government employee 
from any source outside the Government. Funds may not even be 
transferred between separate Government appropriations without 
specific statutory authority. 31 U.S.C. § 1532. If contributions or do- 
nations from outside sources are made to Government agencies, in 
the absence of statutory authority to retain them, they must be de- 
posited promptly in the general fund of the Treasury. 31 U.S.C. 
§ 3302. Violations of any of the above statutes constitutes an illegal 
“augmentation” of the agency’s appropriation and the funds must 
be disgorged and returned to the Treasury so that they can be ap- 
propriated as the Congress sees fit. 

In the present case, however, no money changed hands, nor was 
money paid on the Commission’s behalf to anyone else. A’ promoter 
who rents a designated amount of space in an exhibition hall owes 
the total rent to the owner of the hall, regardless of the number of 
individual occupants of the space. The promoter, of course, is free 
to recoup the amount expended by charging the various exhibitors 
for the space and any ancillary services provided to them. The 
amount of the charge—if any—is up to the promoter. 

It might be argued that the offer of free space to the Government 
constitutes a “gift” which individual agencies are not authorized to 
accept, in the absence of statutory authority. In 25 Comp. Gen. 637 
(1946), we defined “gifts” as “gratuitous conveyances or transfers of 
ownership in property without consideration.’’ However, the provi- 
sion of free space and ancillary services cannot really be character- 
ized as a gift from the promoters made without consideration. The 
General Counsel states that the Commission’s exhibit at one of 
these events is a drawing card which results in increased admis- 
sions revenues for the promoters. For this reason, it is to the ad- 
vantage of the promoters to solicit the Commission’s participation 
and to waive the usual fees. From the Commission’s point of view, 
acceptance of the free space and services affords it with an addi- 
tional opportunity to inform the public about radio technology at 
no increased cost to the agency. This mutually beneficial arrange- 
ment is neither an augmentation of appropriations nor an illegal 
retention of a gift. 

We note further that the Commission has discretion to determine 
how to carry out its duty to inform the public, and is not required 
to participate in these events. According to the General Counsel, 
were it not for the offer of free space, the Commission would prob- 
ably choose not to participate because of the high costs it would 
incur. See B-204326, July 26, 1982, in which we permitted the 
Army to accept free services from the American Association of Re- 
tired Persons in disseminating crime-prevention information. In 
that case too, the activity was generally within the agency’s mis- 
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sion but it would not have had the resources to allocate to the ex- 
tensive program which the Association felt was necessary. 

For these reasons, we conclude that the Federal Communications 
Commission may legally accept offers of rent-free space and other 
free services in order to participate in conventions, trade shows, ex- 
positions, and other similar events to provide public information 
about radio technology and other related matters in accordance 
with its misssion. 


[B-214152] 


Travel Expenses—Advances—Unexpended Amounts Refund 


To reduce his indebtedness for travel funds that this agency had advanced him, the 
employee submitted a claim for expenses he had incurred 11 years previously to 
ship his household goods incident to a permanent change of station. Even though 
his claim was barred by 31 U.S.C. 3702(b)(1) and his agency’s salary deductions 
under 5 U.S.C. 5723(f) to collect the advance of funds were not barred, the employ- 
ee’s debt for the advaice may be reduced to the extent of the allowable transporta- 
tion expenses since the advance and allowable expenses involved the same transac- 
ca i that the employee had the defense of recoupment, which is never time- 
arred. 


Matter of: Cullen P. Keough, June 28, 1984: 


Mr. Cullen P. Keough, a Department of Labor employee, may 
have offset from his indebtedness for travel funds advanced to him 
the allowable expenses he incurred to ship his household goods in- 
cident to the permanent change of station on account of which the 
funds had been advanced.! 

Mr. Keough transferred from Chicago, Illinois, to Kansas City, 
Missouri, in July 1972. He received an advance of funds in the 
amount of $1,537 in connection with his transfer and paid $1,710 to 
the shipper. Under the applicable law and regulations the Govern- 
ment would not reimburse him for the cost of additional insurance 
or for the cost of moving household goods exceeding 11,000 pounds. 
Therefore, he was entitled to reimbursement of only $1,170.32 from 
his employing office, or $357.68 less than it had advanced to him. 
At the time of his transfer, he did not submit to the employing 
office a voucher showing his payment of authorized transportation 
expenses. Ordinarily the amount of the advance would have been 
reduced by the authorized transportation expenses he paid, but his 
failure to submit a voucher left the entire advance recorded as his 
debt to the Government. The employing office did not detect the 
outstanding advance until some years later, but beginning in April 
1983 it began deducting from his salary to recover the amount of 
the advance. Not until April 29, 1988, did Mr. Keough submit a 
claim for his payment of the household goods shipment in order to 
eliminate or reduce the amount of the recorded debt. 


1The Assistant Secretary for Administration and Management, Department of 
Labor, requested this advance decision. 
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The request for decision asks whether the Government has the 
right to recover by salary deductions the entire advance of funds 
because Mr. Keough’s claim for allowable expenses to offset the ad- 
vance is barred by the statute of limitations. On the other hand, 
there is no time-bar to the agency’s collection of the advance by 
salary deductions under 5 U.S.C. §§ 5705 and 5724(f).? 

If Mr. Keough were required to have a valid claim for expenses 
to offset the travel advance, no offset would now be available to 
him. His expense claim, since it is of the type cognizable by the 
General Accounting Office, should have been presented within 6 
years. 31 U.S.C. §3702(b)(1); 58 Comp. Gen. 738 (1979). Mr. 
Keough’s claim accrued in July 1972 when he incurred the trans- 
portation expenses, and he delayed almost 11 years before present- 
ing it. 

The law is clear, however, that under 5 U.S.C. §§ 5705 and 5724(f) 
the employee is not required to assert a claim against the United 
States in order to eliminate or reduce his indebtedness for an ad- 
vance of funds. The advance is in effect a loan obligation of the em- 
ployee that is discharged to the extent of the allowable expenses 
incurred. When the advance and the expenses involve the same 
transaction the employee by incurring the expenses for which the 
advance was made has the defense of recoupment against collection 
of the advance despite the time-bar under 31 U.S.C. § 3701(b)(1). See 
Thomas R. Hopkins, B-195738, April 1, 1980. 

Mr. Keough has submitted reliable documentation showing that 
he incurred allowable expenses for the transportation of household 
goods. The advance for this purpose was repaid to the extent of the 
allowable expenses. Accordingly, further salary deductions from 
Mr. Keough should not be made and he should be paid the amount 
which was collected from him for refund of the travel advance to 
the extent that the collections exceeded the travel advance remain- 
ing after deduction of the allowable expenses for transportation of 
his household effects. 


[B-215530] 


Contracts—Options—Evaluation 


There is no legal or regulatory requirements that an agency evaluate options in a 
particular procurement. 


Matter of: International Business Investments, Inc., June 28, 
1984: 


International Business Investments, Inc. (IBI), protests any 
award under invitation for bids (IFB) No. DABT01-84-B-4010 


2 Administrative setoff pursuant to 31 U.S.C. § 3716(c\(1) is now limited to 10 years 
after the Government’s right to collect the debt accrues, but the 10-year limitation 
is not applicable when another statute explicitly provides for collection by offset, 31 
US.C. g 716(c(2). 
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issued by the Department of the Army, Fort Rucker, Alabama, for 
security guard services. IBI argues that the Army’s decision not to 
include option periods is not in the Government’s best interests 
since more competitive bids could be obtained if option periods 
were evaluated. 

We deny the protest summarily. We do so without obtaining a 
report from the contracting agency, since it is clear from the infor- 
mation furnished by IBI that the protest is without legal merit: 
U.S. Air Tool Co., Inc., B-214519, Feb. 14, 1984, 84-1 C.P.D. { 200. 

Our bid protest function is reserved for considering whether the 
contract award process in a particular procurement complied with 
statutory, regulatory or other legal requirements. See 4 C.F.R. part 
21 (1983). We are unaware of any law or regulation which would 
require the contracting agency to evaluate options in this case. We 
note that section 17.202 of the Federal Acquisition Regulation 
(FAR) merely indicates that the contracting officer may include op- 
tions in a contract when it is in the Government’s best interests. 
FAR, § 17.202, 48 Fed. Reg. 41,102, 42, 171 (1983) (to be codified at 
48 C.F.R. § 17-202). See also AMS Manufacturing, Inc.—Reconsider- 
ation, B-203589.2, Nov. 2, 1981, 81-2 C.P.D. | 371. As a result, we 
find that it is a discretionary determination on the part of the con- 
tracting officer and, accordingly, we see no merit to IBI’s argument 
that option periods should be included in this procurement. 
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APRIL, MAY, AND JUNE 1984 


ALLOTMENTS 
Union dues. (See UNIONS, Federal service, Dues, Allotment for) 


ANTI-DEFICIENCY ACT. (See APPROPRIATIONS, Deficiencies, Anti- 
Deficiency Act) 


APPOINTMENTS 

Above minimum step of grade 

Grade GS-11 and above 
Office of Personnel Management approval requirement 

Employee of EEOC was hired with the understanding she would be 
appointed at step 3 of grade GS-14. After actual appointment at min- 
imum step of that grade, it was discovered that prior approval of the 
higher rate was not obtained from the Office of Personnel Manage- 
ment (OPM), due to administrative oversight. Upon subsequent, but 
prospective, approval of higher step placement by OPM, a claim for 


retroactive increase in that pay is made here. Claim is denied. Under 
5 U.S.C. 53338, 5 C.F.R. 531.203(b), and General Accounting Office de- 
cisions appointments to grades GS-11 and above may be made at a 
rate above the minimum rate of the grade, but only with prior OPM 
approval. Since such an appointment is discretionary and not a right, 
employee may not receive a retroactive increase 


APPROPRIATIONS 
Anti-Deficiency Act. (See APPROPRIATIONS, Deficiencies, Anti-De- 
ficiency Act) 
Availability 
Glasses 
There is no authority for the agency to enter into an agreement 
with the employees’ labor organization to expend appropriated funds 
to purchase eyeglasses for employees who must use video terminals 
since the agency finds no safety standard relates to the employees’ 
operation of video display terminals and does not consider such oper- 
ation hazardous. Further, only certain employees need glasses to op- 
erate the terminals, and there is no evidence of an immediate benefit 
to the Government through the use of eyeglasses 
Physical exercise equipment 
Purchase of physical exercise equipment to be used in mandatory 
physical conditioning program by Bureau of Reclamation firefighters 
is approved. Equipment is not for “recreational” or “personal” use. 
Equipment is principally for benefit of Government and could not 
reasonably be supplied by firefighters themselves 
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APPROPRIATIONS—Continued 

Defense Department 

Annual provision v. permanent legislation 

The provisions of 10 U.S.C. 1466(a) expressly provide that amounts 
paid into the Department of Defense Military Retirement Fund 
under that subsection are made available from annual appropria- 
tions for the pay of members of the armed forces under the jurisdic- 
tion of the Secretary of a military department 

Amounts paid into the Department of Defense Military Retirement 
Fund under 10 U.S.C. 1466(b) are made available by a permanent ap- 
propriation which that subsection establishes. Subsection (b) directs 
that “the Secretary of the Treasury shall promptly pay into the 
Fund from the General Fund of the Treasury” an amount which the 
Secretary of Defense has certified to him. 31 U.S.C. 1301(d) (formerly 
31 U.S.C. 627) permits a statute to be construed as making an appro- 
priation if it contains a specific direction to pay and a designation of 
the funds to be ised. Subsection 1466(b) makes a permanent appro- 
priation because it contains both the requisite direction and designa- 
tion. 13 Comp. Gen. 77 (1933); B-26414, Jan. 7, 1944; B-114808, Aug. 


Honduras military exercises 
Operation and maintenance funds 
Availability 
Department of Defense’s (DOD) operation and maintenance (O&M) 
appropriations may not be used to finance construction activities in 
support of joint combined exercises in Honduras, except to the extent 
that such activities fall within the specific statutory authority of 10 


U.S.C. 2805(c) (minor construction projects under $200,000) 

Facilities constructed by DOD in Honduras are not so clearly 
“minor and temporary” that they would qualify, under previous Gen- 
eral Accounting Office decisions, for funding as operational expenses 
charged to O&M appropriation 

DOD’s O&M funds may not be used for training of Honduran sol- 
diers as part of, or in preparation for, joint combined exercises. Such 
expenses should have been financed with security assistance funds 

DOD’s O&M funds may not be used for the provision of civic action 
or humanitarian assistance to Honduras. DOD has no separate au- 
thority to conduct such activities except, on a reimbursable basis, 
under the Economy Act, 31 U.S.C. 1535 

Deficiencies 

Anti-Deficiency Act 
Violations 
Not established 
Judicial, quasi-judicial awards 

Antideficiency Act violation does not occur when agency has insuf- 
ficient current appropriations to satisfy award or judgment rendered 
against it pursuant to Contract Disputes Act. Judicial or quasi-judi- 
cial judgments or awards do not involve a deficiency created by an 
administrative officer and are not viewed as violations of the Antide- 
ficiency Act 
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APPROPRIATIONS—Continued 

Reimbursement 

Permanent judgment appropriation 
Contract Disputes Act awards 

Bureau of Land Management must charge current appropriations, 
rather than expired appropriation “M” account, for reimbursement 
to permanent judgment appropriation for awards and judgments paid 
pursuant to Contract Disputes Act. For purposes of reimbursement 
requirement of 41 U.S.C. 612(c), a court judgment or monetary award 
by a board of contract appeals is viewed as giving rise to a new liabil- 
ity 

What constitutes appropriated funds 

User fees 

The Department of Agriculture asks whether it may pay the em- 
ployee share of health insurance for tobacco inspectors in nonpay 
status from the tobacco user fee fund. Such expenditure may not be 
made. User fees collected from tobacco producers to provide tobacco 
inspection, certification and other services under the Tobacco Inspec- 
tion Act are considered appropriated funds and are subject to laws 
controlling expenditure of such funds. Expenditure of appropriated 
funds to pay the employee share of health insurance for tobacco in- 
spectors while they are in nonpay status is prohibited by the Federal 
Employees Health Benefits Act, which places a 75 percent ceiling on 
agency contributions, and regulations implemented by the Office of 
Personnel Management 


BANKS 
Direct Electronic Deposit Program 
Reoccurring Federal payments 
Deceased employee’s account 
Liability to Treasury Department 
Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
ceased’s account within the times specified in the regulations 


BIDDERS 

Debarment 

Contract award eligibility 
Debarment removed 
Prior to award 

Award of a contract to a firm that was on the Consolidated List of 
Debarred, Suspended and Ineligible Contractors prior to and at the 
time of bid opening, but whose name was removed from the list prior 
to award, is proper since proper time for determining the effect of a 
suspension on a firm’s eligibility for award is at time of award 

Bid submitted by firm that was on Consolidated List of Debarred, 
Suspended and Ineligible Contractors prior to and at time of bid 
opening need not be rejected at bid opening; therefore, determination 
that there is compelling reason not to reject its bid may be made any 
time prior to award 
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BIDDERS—Continued 
Debarment—Continued 
Submission of bids 
While Defense Acquisition Regulation 604.1(a) provides that bids 
shall not be solicited from and contract awards cannot be made to 
suspended or debarred bidders, there in no proscription against a 
suspended or debarred firm submitting a bid, even though it cannot 
receive award unless removed from the list 
Invitation right 
Mailing list omission 
Alleged cumulative impact of failure to include on appropriated 
fund activity’s bidders mailing list a protester leasing similar items 
to nonappropriated fund activity on same base, and of an untimely, 
allegedly misclassified, Commerce Business Daily notice of the pro- 
curement which understated the quantity being procured, does not 
require reversal of agency determination not to resolicit where pro- 
tester fails to show that agency deliberately attempted to exclude it 
from competition and where, although only one bid was received, the 
agency made a significant effort to obtain competition and protester 
has failed to show that award was made at an unreasonable price. 
Distinguishes 54:Comp. Gen. 973 
Qualifications 
Definitive responsibility criteria. (See CONTRACTORS, Responsi- 
bility, Determination, Definitive responsibility criteria) 
Responsibility of contractor. (See CONTRACTORS, Responsibility, 
Determination) 
Unsuccessful 
Anticipated profits 
Even if claimant is wrongfully denied a contract, lost profit and 
cost of pursing a protest are not recoverable 


BIDS 
Competitive system 
Adequacy of competition 
Failure to solicit potential bidder. (See BIDDERS, Invitation 
right) 
Correction 
Grant-funded procurements. (See CONTRACTS, Grant-funded 
procurements, Bids, Correction) 
Evaluation 
Incorporation of terms by reference 
Christian doctrine 
Where Army failed to delete late bid provision in paragraph 8 of 
standard form 22 and substitute section 7-2002.2 of the Defense Ac- 
quisition Regulation, inadvertent error may not be cured under the 
“Christian Doctrine” since the Christian Doctrine does not permit 
the incorporation of mandatory provisions into an invitation for bids 
(IFB) when they have been inadvertently omitted 





INDEX DIGEST 


BIDS—Continued 
Guarantees 
Bid guarantees 
Irrevocable letter of credit 
Acceptability 
Contracting officer properly rejected protester’s bid on certain line 
items as nonresponsive and awarded contract for those items to an- 
other bidder where “irrevocable letter of credit” submitted by pro- 
tester to comply with invitation for bids’ (IFB) bid guarantee require- 
ment is defective because letter of credit does not name protester as 
principal and, therefore, Government would not receive full and com- 
plete protection contemplated by IFB 
Failure to furnish prospective bidder with invitation. (See BID- 
DERS, Invitation right) 
Late 
Mail delay evidence 
Certified mail 
A postage meter machine impression; whether imprinted by a 
postal employee, at a self-service post office, or by a private party, is 
not an acceptable “postmark” to establish the date of mailing of a 
late bid 
Mail receipt, but not envelope, postmarked 
Where IFB requires a “postmark” on both envelope and on origi- 
nal certified mail receipt and where hand-cancellation bull’s eye 
postmark was only on receipt while envelope had United States 
Postal Service meter machine impression, agency consideration of 


bid was improper since acceptable postmark must be present on both 
the bid envelope and receipt in order to establish the date of mailing 
of a late bid 

Mistakes 


Grant-funded procurements. (See CONTRACTS, Grant-funded 
procurements, Bids, Mistakes) 
Responsiveness determination 
Low bid which contained no exception on its face to the specifica- 
tion that building shall be occupied during construction should not 
. have been rejected as nonresponsive to the requirement; however, 
since low bidder and only other bidder made a mistake in not prepar- 
ing their bids on the basis of the requirement, their bids should have 
been rejected for that reason 
Nonresponsive to invitaton. (See BIDS, Responsiveness) 
Options. (See CONTRACTS, Options) 
Preparation 
Costs 
Noncompensable 
Nonresponsive bid 
Claim for bid preparation costs is denied where there is no showing 
that Government acted arbitrarily or capriciously in rejecting claim- 
ant’s bid 
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BIDS—Continued 
Qualified 
Default provisions 
Nonresponsive 
“Conditions of Sale” provision incorporated into bid which conflicts 
with, among others, a solicitation’s termination for convenience and 
default clauses renders the bid nonresponsive 
Dollar limitation 
Bid including dollar limitation on award that bidder would accept 
was improperly rejected as nonresponsive where the solicitation did 
not prohibit bidders from including limitations and the limitation did 
not alter the bidder’s obligation to perform in accordance with the 
terms and conditions of the solicitation 
Rejection 
Nonresponsive. (See BIDS, Responsiveness) 
Responsiveness 
Descriptive literature 
Clarification of pre-printed literature 
Bid responsive 
When descriptive literature, preprinted for use in promoting sales 
to the public, indicates that specifications are subject to change, bid 
need not be rejected as nonresponsive if there are other indications 
in the bid itself that the bidder intends to comply with Government 
specifications. However, successful completion of a live test demon- 
stration 3 weeks after bid opening cannot be used as evidence of 
intent to comply, since responsiveness must be determined at bid 


Indication that item offered failed to meet specifications 
When descriptive literature, required to be submitted with a bid 
for evaluation purposes, indicates that word processing system does 
not meet mandatory requirement in the manner specified, contract- 
ing agency’s rejection of bid as nonresponsive is proper. To be respon- 
sive, bid must be an unequivocable offer to conform to specifications 
in all material respects. However, bid may not be rejected for failure 
to meet unstated or ambiguously defined requirements 
Failure to furnish something required 
Prices 
Mere acknowledgment of receipt of amendment that adds option 
work, the prices of which are to be evaluated for award, is not suffi- 
cient to constitute a bid for the additional work. Bid that does not 
include prices for the option work therefore is properly rejected as 
nonresponsive, even though the cost of the option work is less than 1 
percent of the total contract price. Furthermore, -bidder’s subsequent 
offer to perform option work at no charge does nct make bid respon- 
sive, since responsiveness must be determined at bid opening 


CHECKS 
Duplicate. (See CHECKS, Substitute) 
Issuance 


Reissuance. (See CHECKS, Substitute) 
Nonreceipt 
Reissuance. (See CHECKS, Substitute) 
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CHECKS—Continued 
Substitute 
Replacement of lost or stolen checks 
Waiting period requirement 
General Accounting Office agrees with Army that 3-day waiting 
period for issuance of duplicate checks is satisfactory in most cases. 
Modifies 62 Comp. Gen. 91 (1982) and 62 Comp. Gen. 476 (1983) 


COMPENSATION 
Additional 
Night work. (See COMPENSATION, Night work) 
Night work 
Regularly scheduled night duty 
Duty of particular employee requirement 
Intermittent overtime 
Night differential under 5 U.S.C. 5545(a) may not be paid to em- 
ployees who worked occasional overtime at night during a regularly 
scheduled tour of duty, but not their own, on or after Feb. 28, 1983. 
Effective that date, regulations implementing 5 U.S.C. 5545(a) limit 
the payment of night defferential for “regularly scheduled” work to 
nightwork performed by an employee during his own regularly 
scheduled administrative workweek 
Not necessarily that of particular employee 
Intermittent overtime 
Night differential under 5 U.S.C. 5545(a), as interpreted by deci- 
sions of this Office, may be paid to employees who worked overtime 
at night during a regularly scheduled tour of duty, but not their own, 
prior to Feb. 28, 1983. Implementing regulations effective on that 
date which limit the payment of night differential for “regularly 
scheduled” work to nightwork performed during an employee’s own 
regularly scheduled administrative workweek will not be applied ret- 
roactively since, in the absence of obvious error, regulations may be 
amended to increase or decrease rights on only a prospective basis 
Overtime 
Night work. (See COMPENSATION, Night work) 
Premium pay 
Sunday work regularly scheduled. (See COMPENSATION, Pre- 
mium pay, Sunday work regularly scheduled) 
Premium pay 
Night work. (See COMPENSATION, Night work) 
Sunday work regularly scheduled 
Not overtime duty 
Employees who performed work on Sundays in addition to their 
basic 40-hour workweeks and who were paid overtime compensation 
for the additional hours are not entitled to premium pay under 5 
U.S.C. 5546(a), which authorizes such pay only for nonovertime hours 
worked on Sundays 
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CONSTITUTIONALITY 
Administrative actions 
Procurement matters 
Due process right 
Interest in having bid protest considered is not of such a nature as 
to entitle bidder to “due process” hearing 


CONTRACT DISPUTES ACT OF 1978 
General Accounting Office jurisdiction 
Resolution of contract disputes or claims. (See GENERAL AC- 
*CQUNTING OFFICE, Jurisdiction, Contracts, Disputes, Con- 
tract Disputes Act of 1978) 


CONTRACTORS 
Debarment. (See BIDDERS, Debarment) 
Responsibility 
Contracting officer’s affirmative determination accepted. (See 
CONTRACTORS, Responsibility, Review by GAO, Affirma- 
tive finding accepted) 
Determination 
Definitive responsibility criteria 
What constitutes 
Protest contending that contracting agency misapplied definitive 
responsibility criteria (travel time requirement) is denied where con- 
tracting officer has objective evidence favorable to awardee (2 of 3 


trips made in required time) to support the responsibility determina- 


Review by GAO 
Affirmative finding accepted 
General Accounting Office will only review contracting agency’s af- 
firmative determinations of responsibility where there is a showing 
of fraud on the part of the contracting agency, or where there are 
allegations that definitive responsibility criteria have been misap- 


CONTRACTS 
Authority 
Agency director 
Where statute vests authority in agency Director to award con- 
tracts, Director may exercise his contracting authority over lower 
level contracting officials and make the award selection whenever he 
believes that such action will further the agency’s statutory func- 


Awards 
Erroneous 
Effect on subsequent actions 
Improper award in one or more procurements does not justify repe- 
tition of the same error in subsequent procurements 
Brand name or equal 
Requests for quotations. (See CONTRACTS, Requests for quota- 
tions, Specifications, Brand name or equal) 
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€ONTRACTS—Continued 
Clauses 
Incorporation by reference 
Invitation for bids. (See BIDS, Evaluation, Incorporation of 
terms by reference) 
Contract Disputes Act of 1978 
General Accounting Office jurisdiction. (See GENERAL AC- 
COUNTING OFFICE, Jurisdiction, Contracts, Disputes, Con- 
tract Disputes Act of 1978) 
Discounts 
Prompt payment 
Delay in making 
Caused by Government 
Although the Treasury Department’s negligence caused another 
department of the Government to improperly take a prompt pay- 
ment discount, as there was no contractual relationship between the 
Treasury Department and the Government contractor, and the Fed- 
eral Tort Claims Act does not apply to claims arising from the fiscal 
operations of the Treasury, the contractor can recover only from the 
Government agency with whom it had a contractual relationship, 
and not Treasury Department 
Grant-funded procurements 
Bids 
Correction 
Pricing response 
Where bid had description portion of item crossed through by a 
single line, but “quantity” and “unit price” portions were not crossed 
out and total amount of bid on item was accounted for in total 
project bid price, bid need not be rejected, since it can reasonably be 
concluded that bidder intended to cross out the next item which was 
required to be deleted and bidder there crossed out not only descrip- 
tion portion of that item, but also crossed out “quantity,” “unit 
price” and “‘total price” portions of item 
Where unit price for item was erased or changed, but there is no 
doubt as to the intended bid price, there is a legally binding offer, 
acceptance of which would consummate a valid contract which the 
bidder would be obligated to perform. Therefore, bid need not be re- 


Postaward claims 

Contractor’s assertion that at the time it accepted a contract it re- 
served the right to file a claim for bid correction is not a basis for 
General Accounting Office (GAO) to consider a postaward mistake in 
bid claim under grant where the contractor has not submitted docu- 
mentary evidence to support its reservation of right 

Contractor asserting that since Federal forums (e.g., Claims Court) 
are unavailable to contractor under Federal grant, initial decision re- 
liance on rules applicable to direct Federal procurements was im- 
proper does not provide basis for GAO to supply forum for postaward 
contract adjustment since it is not function of GAO to provide forum 
for every claim involving Federal funds and contractor has access to 
state court 
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CONTRACTS—Continued 
Grant-funded procurements—Continued 
General Accounting Office review 
Postaward 
General Accounting Office’s consideration of postaward protests 
against an agency’s decision to permit bid correction does not require 
GAO to consider postaward mistake in bid claims since the two situa- 
tions are legally different 
Procedures 
Irregularities 
No prejudice 
Specifications are not rendered materially defective by an adden- 
dum which called for deletion of an item identified as being on one 
page when, in fact, the item was on another page since (1) item was 
correctly identified by item number, and (2) all but one of the bidders 
deleted. the item and that bidder failed to comply with any of the 
changes called for in the addendum: Therefore, since none of the bid- 
ders was prejudiced by the error, error is immaterial 
In-house performance v. contracting out 
Cost comparison 
General Accounting Office will not consider allegation that agency 
made errors in calculating certain costs in Circular A-76 cost com- 
parison where correction of alleged errors would not affect the eval- 
uation result 
Administrative appeal upholding determination to perform in- 
house 
Reasonableness of appeal determination 
Protest alleging that contracting agency failed to recognize past 
statistics and actual employment opportunities for Federal employ- 
ees affected by contracting out under Circular A-76 is denied, since 
situation is largely judgmental matter and, while protester may dis- 
agree with contracting agency as to employment outlook, that does 
not mean that contracting agency’s own forecast for its employees is 


Negotiation 
Awards 
To other than low offeror 

Award of a cost-reimbursement contract to a higher cost, technical- 
ly superior offeror is not objectionable where award on that basis is 
consistent with the RFP’s evaluation criteria and the agency deter- 
mined that the higher cost was justified by the awardee’s higher pro- 
posed level of effort and its eclectic and more costly research ap- 


Brand name or equal procurement 
Requests for quotations. (See CONTRACTS, Requests for quota- 
tions, Specifications, Brand name or equal) 
Cost, etc. data 
Disclosure 
Contracting officer’s failure to follow internal agency policy guid- 
ance regarding disclosure of Government cost estimates is not subject 
to objection by GAO in a bid protest. It is not improper for an agency 
to disclose during discussions the agency’s cost goal in order to reach 
a fair and reasonable cost so long as no offeror’s competitive standing 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost, ete. data—Continued 
Disclosure—Continued 
is divulged. Moreover, it was not unfair treatment of offerors for the 
agency’ to discuss the Government’s cost estimate with the awardee 
and one other offeror but not with the protester since the purpose of 
the discussion was to encourage those offerors to lower their pro- 
posed costs; the protester’s proposed’ costs were already below the 
Government estimate 
Offers or proposals 
Discussion with all offerors requirement 
Varying degrees of discussions 
Propriety 
Where an offeror’s proposed level of effort’ was considered accepta- 
ble, the agency was not required to discuss this subject with the of- 
feror during competitive range discussions, nor was it required to’do 
so later when the selection official decided he perferred a greater 
level of effort proposed by another offeror 
What constitutes discussion 
Protest that agency conducted negotiations, thus permitting award- 
ee to improve its technical score, is denied. because that is normal, 
proper:conduct in negotiated procurements. This decision modifies B- 
208871, Aug. 22, 1988, and clarifies 57 Comp. Gen. 251 
Discussions. «(See CONTRACTS, : Negotiation, Offers or propos- 
als, Discussion with all offerors requirement) 
Evaluation 
Administrative determination 
Whether the awardee’s proposed management and organizational 
structure is better suited to the tasks to be performed under the RFP 
than the protester’s is a question calling for the informed judgment 
of the selection official whose. determination will not be disturbed 
where it. is not shown to be unreasonable 
Criteria 
Application of criteria 
Awardee’s plan to work with three or four local ‘school districts 
during the first 3 years of the Center’s operation satisfied the RFP’s 
requirement that local schools be significantly involved in the Cen- 
ter’s activities. Moreover, the selection official could reasonably con- 
clude that the awardee—having executed cooperative agreements 
with the local schools and joined them as part of its consortium—was 
more likely to be able to expeditiously establish a presence. in the 
schools, as required by the RFP, than was the protester who did not 
propose to execute any cooperative agreements until after contract 


General Accounting Office review - 

In a dispute between the protester and the contracting agency over 
the technical superiority of the awardee’s proposal, which is in es- 
sence a difference of opinion concerning the relative merits of the 
protester’s and the awardee’s technical approaches, General Account- 
ing Office (GAO) will not disturb the agency’s decision as to which of 
the two proposals is better suited to complete the project contemplat- 
ed by the request for proposals (RFP) where the protester has not 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Evaluation—Continued 
General Accounting Office review—Continued 
shown that decision to be unreasonable or in violation of the procure- 
ment statutes or regulations 
Where the RFP required the successful offeror to investigate the 
application of non-computer technologies to facilitate. mathematics 
and science learning, GAO has no basis to question the selection offi- 
cial’s determination that the awardee offered a more innovative ap- 
proach to studying a broader mix of these technologies than did the 
protester 
Level of effort 
Where the RFP estimate placed offerors on notice regarding the 
appropriate level of effort to operate a School Technology Center and 
the protester proposed a level of effort almost 50 percent below that 
estimate while the awardee proposed a level of effort much closer to 
the RFP’s estimate, the selecting official could reasonably conclude 
that the awardee’s proposal was superior in this respect 
Point rating 
Significance of differences 
Contracting officer’s determination that there is«no significant 
technical difference between proposals with a 14.4-percent difference 
in technical point scores is not unreasonable. This decision modifies 
B-208871, Aug. 22, 19838, and clarifies 57 Comp. Gen. 251 
Technically equal proposals 
Price determinative factor 
Where solicitation states that technical factors will be weighted 70 
percent and price 30 percent and award will be made: to offeror with 
the highest combined point total, agency may properly award to 
lower technically rated, lower priced offeror with lower combined 
point total because contracting officer made a reasonable determina- 
tion that there was no significant technical-difference between pro- 
posals and award to lower priced offeror was most advantageous to 
Government. RCA Service Company, B-208871, August 22, 1983, 83-2 
CPD 221, is modified to the extent that it is inconsistent with this de- 
cision. 57 Comp. Gen. 251 is clarified 
Preparation 
Costs 
Recovery 
There is no requirement that a proposal preparation cost claim 
filed in GAO be accompanied by detailed evidence as to the amount 
claimed 
Recovery criteria 
A proposal preparation cost claim is sustained where: (1) the agen- 
cy’s acceptance of the awardee’s proposal was unreasonable, and thus 
arbitrary and capricious, in view of the awardee’s clear failure to sat- 
isfy a material certification provision; and (2) the claimant was one 
of only two offerors and had a clear chance at the award, but the 
agency’s arbitrary action makes it impossible to determine precisely 
how substantial that chance was 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Preparation—Continued 
Costs—Continued 
Time limitations on claims 
The time limitations set forth in General Accounting Office’s 
(GAO) Bid Protest Procedures do not apply to proposal preparation 
cost claims : 
Prices 
Unrealistically low 
Protest that awardee has purposely underpriced its offer is dis- 
missed, since that provides no legal basis for questioning award. This 
decision modifies B-208871, Aug. 22, 1983, and clarifies’ 57 Comp. 


Requests for proposals 
Evaluation criteria. (See also CONTRACTS, ‘Negotiation, Offers 
or proposals, Evaluation, Criteria) 
Requests for quotations. (See CONTRACTS, Requests for quota- 
tions) 
Technical evaluation panel 
Function 
Although decision of agency Director acting as a selection official 
must be consistent with the solicitation’s evaluation criteria and re- 
quirements and must have a rational basis, such official is not bound 
by recommendations of an evaluation board even though such board 
may be composed of working level officials who normally have the 
technical expertise required for technical evaluations 
Options 
Evaluation 
There is no legal or regulatory requirement that an ‘agency evalu- 
ate options in a particular procurement 
Payments 
Past due accounts 
Payment date determination 
Rule in Foster case 
Applicability te late payment cases 
Under the Department of Agriculture’s payment policy guidance, a 
debt owned to the Department by Government contractors and 
others is not considered to be paid until the check is actually re- 
ceived by the Department. A trade association with whom the De- 
partment does business insists that the payment policy should be 
changed on equitable grounds because under the Prompt Payment 
Act, when the Government is the debtor, a payment is considered 
made as of the date on the payment check tendered. Agriculture’s 
payment policy when it is the creditor is consistent with the Treas- 
ury Fiscal Requirements Manual, which reflects prevailing commer- 
cial practice. There is no reason to change the policy nor does Gener- 
al Accounting Office consider it inequitable 
Protests 
Due process right. (See CONSTITUTIONALITY, Administrative 
actions, Procurement matters, Due process right) 
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CONTRACTS—Continued 

Protests—Continued 

General Accounting Office procedures 
Timeliness of protest 
New issues 
Unrelated to original protest basis 

Issues raised after initial protest was filed are dismissed as untime- 
-ly because they are new grounds. of protest and were not raised 
within 10 working days of the protester’s. knowledge of them as re- 
quired by General Accounting Office Bid Protest Procedures. This de- 
cision modifies B-208871, Aug. 22, 1983, and clarifies 57 Comp. Gen. 


New grounds of protest must independently satisfy timeliness re- 

quirements of General Accounting Office Bid Protest Procedures 
Significant issue exception 
For application 

General Accounting Office (GAO) considers protest that firm that 
submitted incomplete bid bond with sealed bid in combined sealed 
bid-auction timber sale should have been permitted to cure the defect 
before the oral auction to come within the significant issue exception 
in GAO’s Bid Protest Procedures for considering untimely bid pro- 


Procedures 
Bid Protest Precedures. (See CONTRACTS, Protests, General 
Accounting Office procedures) 
Sustained 
‘Corrective action 
Decision sustaining a post-award protest but not recommending 
corrective action is not “legally erroneous’ when based on one of 
many factors normally taken into account in connection with a de- 
termination as to whether corrective action is appropriate. Any one 
factor—in this case the fact that the system had been delivered and 
installed and termination and site preparation costs thus would have 
been substantial—properly may be determinative of the feasibility of 
COPRFOSUISOUNINL: 0 5.5 Fin soot es sno dha ecko Schcecsansesppih dos cost Naresh ttaarhimakiotee 
Timeliness. (See CONTRACTS, Protests, General Accounting 
Office procedures, Timeliness of protest) 
Requests for quotations 
Specifications 
Brand name or equal 
‘**Equal”’ product evaluation 
In brand name or equal solicitations, the overriding consideration 
in determining the quality or similarity of an offered product to the 
named product is whether the ‘equal’ product performs the needed 
function in a like manner and with the desired results, not necessari- 
ly whether certain design features of the named product are present 
in the “equal” product 
Restrictive 
Unduly restrictive 
Although an agency generally enjoys broad discretion in determin- 
ing its needs, when a protester challenges a particular specification 
as being unduly restrictive, the burden is then upon the agency to 
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CONTRACTS—Continued 
Requests for quotations—Continued 
Specifications—Continued 
Restrictive—Continued 
Unduly restrictive—Continued 
establish prima facie support for the restriction, a burden clearly not 
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DEBT COLLECTIONS 

Waiver 

Civilian employees 
Compensation overpayments 
Position qualification requirements invalidated 

The propriety of compensation payments to contracting officers at 
Fort Monmouth, New Jersey, is questioned since the employees have 
not met a condition subsequent mandatory training requirement 
after promotion as set forth in a Department of Defense civilian 
career program manual. Office of Personnel Management (OPM) reg- 
ulations mandate that agency-established position qualification re- 
quirements must be promulgated so that an evaluation can be made 
before an employee is appointed ‘to a position. Since the position 
qualification training requirement did not have to be met at the time 
of appointment, it is invalid as inconsistent with OPM requirements 
and there is no basis for ordering recoupment of compensation from 
the employees involved 


DEFENSE DEPARTMENT 


Appropriations. (See APPROPRIATIONS, Defense Department) 


EQUIPMENT 
Physical fitness equipment 
Appropriation availability. (See APPROPRIATIONS, Availability, 
Physical exercise equipment) 


FEDERAL COMMUNICATIONS COMMISSION 

Participation in trade shows, etc. 

Acceptance of rent-free space, etc. 

Acceptance by the Federal Communications Commission of offers 
of free exhibit space and appurtenant services at industry trade 
shows, expositions, conventions, and other similar events does not in- 
volve an “augumentation” of the Commission’s appropriations, be- 
cause no donation of funds has been made or accepted. The promot- 
ers of such events have the right to set the fees that are charged to 
exhibitors and the amount of the charge, if any, is up to the promot- 


Offers to the Federal Communications Commission’ of free exhibit 
space and appurtenant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it lacks authority to accept. The offers are not “gratuitous convey- 
ances or transfers of ownership in property (made) without consider- 
ation.” 25 Comp. Gen. 637 (1946). The Commission’s participation in 
such events is a drawing card which results in increased admissions 
revenues for the promoters, and thus there is adequate consideration 
for the arrangement 
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FEDERAL COMMUNICATIONS COMMISSION—Continued 

Participation in trade shows, etc.—Continued 

Acceptance of rent-free space, etc.—Continued 

While dissemination of information to the public about. radio. tech- 
nology is part of the Federal Communications Commission’s mission, 
there is no statutory requirement that it be accomplished through 
participation in expositions, trade shows, etc. The Commission is free 
to decide to participate only if its resources will not be taxed through 
provision of free space and related services. See B-204326, July 26, 
RPO csi cages outs onschias ices Pis tuo sbespnen BRa tn Mises san tevieeiNabs linen scesssDbseamomttiesscttrakskeiiees: 


GENERAL ACCOUNTING OFFICE 

Decisions 

Effective date 
Retroactive 

Decisions in Overtime Compensation for. Firefighters, 62 Comp. Gen. 
216 and Gipson, B-208831, April 15, 1983, held that where a firefight- 
er’s overtime ‘compensation ‘under the Fair. Labor Standards. Act is 
reduced as a:result of court leave or military leave, the firefighter is 
entitled to receive the same amount of compensation as he would 
normally receive: for his regularly scheduled tour of duty in a bi- 
weekly work period. The decisions in Firefighters and Gipson are ret- 
roactively effective since they involve an original construction by 
this Office of the court leave and military leave provisions. 5 U.S.C. 
Re MEN I Riccio nc shes kpsen th gta ces HecHionetslghesoescasepnsd avslonesgvihcianianet ote 

Jurisdiction 

Contracts 
Disputes 
Contract Disputes Act of 1978 

As the Contract Disputes Act, 41 U.S.C. 605(a), provides that all 
claims by a contractor against the.Government be submitted to a 
contracting officer for a decision, the General Accounting Office 
(GAO) is not the proper tribunal for resolving such disputes. Howev- 
er, GAO may decide whether the Commerce Department or the 
Treasury Department should pay the claim, assuming it is valid 


GRANTS 


Grant-funded procurements. (See CONTRACTS, Grant-funded pro- 
curements) 


INTERNAL REVENUE SERVICE 
Tax matters. (See also TAXES, Federal) 


LEAVES OF ABSENCE 

Administrative leave 

Administrative determination 
In lieu of holidays 

Part-time employees are not covered by 5 U.S.C. 6103(b) and Exec- 
utive Order 11582 which authorize designated and in lieu of holidays 
for full-time employees when an actual holiday falls on an employ- 
ee’s nonworkday. However, agencies have discretion to grant part- 
time employees administrative leave for these holidays 
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LEAVES OF ABSENCE—Continued 
Military personnel 
Payments for unused leave on discharge, etc. 
Court-martial review pending 
Appellate leave benefits 
Computation 
A military member, who has been convicted and sentenced by 
court-martial to dismissal, or dishonorable or bad conduct discharge, 
and, pursuant to 10 U.S.C. 876a, has been ordered to také leave pend- 
ing the completion of appellate review of his case, is entitled to pay- 
ment for accrued leave to his credit on the day before that leave 
began, even though his sentence included forfeiture of pay and allow- 
ances. That accrued leave is to be computed on the basis of the rate 
of pay applicable to the member on the day before the leave begins 
even though he may have been in a nonpay status at that time. .......... 
Sick 
Recredit of prior leave 
Involuntary leave 
Employee was placed on involuntary sick leave after an agency 
physician found there were limiting conditions to the employee’s con- 
tinued employment in his assigned position. Claim for backpay and 
recredit of sick leave is denied since agency may place an employee 
on involuntary sick leave when medical evidence indicates that he is 
incapacitated for performance of his assigned duties. ..............sscseseeeeees 
Substitution for leave without pay 
Retroactive substitution 
Bought-back sick leave 
A retired Federal employee seeks the substitution of bought-back 
sick leave for leave without pay (LWOP) for the period he spent on 
LWOP pending a decision on his workers’ compensation application. 
Where the employee retired during the same year in which the 
LWOP was taken, and his request for the leave substitution was 
timely made, we conclude that the employee’s agency may, in its dis- 
cretion consistent with normal sick leave considerations, allow the 
retroactive substitution of his bought-back sick leave for his LWOP. 
Interstate Commerce Commission, 57 Comp. Gen. 535 (1978) 


LETTER OF CREDIT 
Bid guarantee 
Deficiencies 
Bid rejection. (See BIDS, Guarantees, Bid guarantees, Irrevoca- 
ble letter of credit) 


MILITARY 
Per diem (See SUBSISTENCE, Per diem, Military personnel) 


MILITARY PERSONNEL 

Record correction 

Payment basis 
Calculation of payment 

When service members are restored to active duty by the Army 
Board of Correction of Military Records, backpay claim settlements 
are by statute to cover all periods of constructive active duty arising 
“as a result” of the correction. The period of constructive active duty 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Payment basis—Continued 

Calculation of payment—Continued 
from the date of the Board’s determination to the date of actual res- 
toration to duty arises directly from the correction action and, as 
such, should be included with other periods of constructive active 
duty covered by the claim settlement, with appropriate deduction of 
all interim civilian earnings. Hence, claim settlements are to be 
predicated on the date of actual restoration to duty rather than the 
earlier date of the Board’s determination 


OFFICE OF MANAGEMENT AND BUDGET 
Circulars 
No. A-76 
Application matters. (See CONTRACTS, In-house performance 
v. contracting out) 
No. A-102 
Attachment 0 
Protest procedures 
Language in Office Management and Budget Circular A-102, at- 
tachment “O,” to the effect that grantees shall have their own pro- 
curement procedures which reflect: applicable state and local laws 
and regulations does not mean that grantee has to formulate formal 
administrative procedures, but means that grantee merely has to 
follow local procurement procedures 


OFFICERS AND EMPLOYEES 
Appointments. (See APPOINTMENTS) 
Compensation. (See COMPENSATION) 
Debt collections. (See DEBT COLLECTIONS) 
Health insurance 
Contributions 
Employee liability 
Nonpay status 
The Department of Agriculture asks whether it may pay the em- 
ployee share of health insurance for tobacco inspectors in nonpay 
status from the tobacco user fee fund. Such expenditures may not be 
made. User fees collected from tobacco producers to provide tobacco 
inspection, certification and other services under the Tobacco Inspec- 
tion Act are considered appropriated funds and are subject to laws 
controlling expenditure of such funds. Expenditure of appropriated 
funds to pay the employee share of health insurance for tobacco in- 
spectors while they are in nonpay status is prohibited by the Federal 
Employees Health Benefits Act, which places a 75 percent ceiling on 
agency contributions, and regulations implemented by the Office of 
Personnel Management 
Household effects 
Transportation. (See TRANSPORTATION, Household effects) 
Leaves of absence. (See LEAVES OF ABSENCE) 
Overseas 
Retirement, separation, ete. 
Return to other than place of residence 
Under 5 U.S.C. 5722, civilian employees upon separation abroad 
are entitled to travel and transportation expenses to their place of 
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OFFICERS AND EMPLOYEES—Continued 

Overseas—Continued 

Retirement, separation, etc.—Continued 
Return to other than place of residence—Continued 

actual residence at the time of overseas assignment. We. hold that 
such employees.are entitled to those expenses to any alternate point 
of destination, within or outside the United States, provided, howev- 
er, that. the cost to the Government shall not exceed the constructive 
cost of travel and transportation to the actual place of residence. 
Since this represents a changed construction of the statute, it is for 
prospective application only, effective as of the date of this decision. 
31 Comp. Gen. 389 and B-160029, Oct. 4, 1966, overruled 

Sick leave. (See LEAVES OF ABSENCE) 

Subsistence 


Relocation expenses for transferred’ employees. (See OFFICERS 
AND EMPLOYEES, Transfers, Temporary quarters, Subsist- 
ence €xpenses) 

Transfers 

Real estate expenses 
Loan assumption fee 

Employee transferred to new duty station and, upon purchasing a 
residence, he incurred a loan assumption fee. Federal Travel Regula- 
tions, as amended in October 1982, permit reimbursement of loan 
origination fee and similar fees and charges, but not items which are 
considered to be finance charges. Loan assumption fee may be reim- 
bursed where it is assessed instead of a loan origination fee, and re- 


flects charges for services similar to those covered by a loan.origina- 


Loan origination fee 
A transferred employee who purchased a new residence incurred a 
5 percent loan fee which was described in the loan agreement as a 
“loan origination fee.” The agency allowed reimbursement for only 1 
percent of the loan amount, based on HUD’s advice that a 1 percent 
loan origination fee is customary inthe local area, and the employee 
has reclaimed the additional 4 percent. The agency’s determination 
to allow reimbursement for 1 percent of the loan amount is sus- 
tained, based on the advice provided by HUD. The employee’s claim 
for the additional 4 percent is denied because that portion of the fee 
represents a nonreimbursable mortgage discount. ..........cc:sssssssesseeasseeesees 
Prior to official notice of transfer 
Employee entered into contract to sell his residence and vacated 
residence prior to his selection for position under competitive proce- 
dures and Agency’s formal notice of transfer. The real estate ex- 
penses claimed may not be reimbursed since the sale was not inci- 
dent to his transfer, and the house for which he claims reimburse- 
ment was not his residence at the time he was officially notified of 
his change of station 
Relocation expenses 
House purchase. (See OFFICERS AND EMPLOYEES, Transfers, 
Real estate expenses) 
Nonreimbursable. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Nonreimbursable expenses) 
Real estate expenses. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Real estate expenses) 
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OFFICERS AND EMPLOYEES—Continued. 
Transfers—Continued 
Temporary quarters 
Subsistence expenses 
Computation of allowable amount 
Based on language in the 1982 amendment to the Federal Travel 
Regulations, paragraph 2-5.4c, referring to-“maximum’per diem rate 
prescribed for the locality,” the employee argues that temporary 
quarters subsistence expense reimbursement should be based on the 
high cost geographic. area rate used when reimbursement of actual 
costs while on temporary. duty is authorized rather than the statuto- 
ry per diem rate of $50. Although the regulation could be misinter- 
preted, the statute authorizing temporary quarters sets a ceiling on 
the amount payable by reference to the maximum per diem rate, not 
the actual subsistence rate. Therefore, reimbursement of temporary 
quarters subsistence expense is limited to $50 within the continental 
United States. Paragraph 2-5.4c has since been changed to make this 


PAYMENTS 

Contracts. (See CONTRACTS, Payments) 

Discount on contract payments. (See CONTRACTS, Discounts) 

Voluntary 

No basis for valid claim 
Exception 
Public necessity 
Payment in Government’s interest 

Employee who paid for equipment pending determination of 
whether purchase was authorized can be reimbursed since agency 
would have been authorized to pay for the equipment and was will- 
ing to do so, and the Government used and retained the equipment.... 


QUARTERS 
Temporary ’ 
Incident to employee transfers. (See OFFICERS AND EMPLOY- 
EES, Transfers, Temporary quarters) 


RECORDS 
Correction 
Military personnel. (See MILITARY PERSONNEL, Record correc- 
tion) 
REGULATIONS 
Constructive notice 
Even if claimant was confused by form provided by Department of 
Treasury, it had legal notice of regulation since publication of regula- 
tions in accordance with Administrative Procedure Act provides such 


Auction 
Procedure 
Propriety 
Timber sales. (See TIMBER SALES) 
Timber. (See TIMBER SALES) 
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SUBSISTENCE 
Per diem 
Military personnel 
Temporary duty 
Awaiting release 
A service member was transferred from a permanent unaccompa- 
nied tour overseas to a temporary assignment for retirement process- 
ing at Kansas City, Missouri, which was also his ultimate home of | 
selection. His family had maintained their residence in Kansas City 
during his unaccompanied tour prior to his transfer, and. he lived at 
the family residence while awaiting retirement, commuting from 
there to his duty station. He was not entitled to per diem after his 
arrival at the temporary duty station, since in these circumstances it 
had the effective status of.a permanent duty station 


TAXES 

Federal 

Income 
Jurisdiction 
Internal Revenue 

Although the Comptroller General has jurisdiction to resolve ques- 
tions relating to the computation of net military “disposable retired 
or retainer pay” under the Uniformed Services Former Spouses’ Pro- 
tection Act, revenue rulings concerning the withholding of Federal 
taxes from income, as well as rulings concerning the income tax li- 
abilities and withholding credits of individual taxpayers, are reserved 


by statute for.determination primarily by the Department of the 
Treasury, Internal Revenue Service. Thus, even, though a retired Air 
Force colonel may not have the additional tax withholdings he re- 
quested included in the computation of disposable retired pay to be 
apportioned under the Act, the concerned revenue authorities may 
well determine that additional withholdings should be placed on the 
retired pay remaining to this credit following the apportionment 


TIMBER SALES 

Bids 

Bid bond 
Sealed bid-auction timber sale 

The contracting officer in a combined sealed bid-auction timber 
sale, where only firms that submit acceptable sealed bids can partici- 
pate in the subsequent oral auction, did not act unreasonably in ex- 
cluding a bidder who submitted a defective bid bond with its sealed 
bid. While the officer could-have delayed the’oral auction to permit 
the firm to cure the defect, the firm never asked for a delay or sug- 
gested that it could cure in any reasonable time period 


TRANSPORTATION 
Household effects 
Overseas employees 
Election not to return to continental United States 
A civilian employee of the Defense Intelligence Agency upon sepa- 
ration overseas shipped her household goods from Denmark to Scot- 
land. The agency disallowed her expenses based on our prior deci- 
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TRANSPORTATION—Continued 
Household effects—Continued 
Overseas employees—Continued 
Election not to. return to continental United States—Continued 
sions since she did not return to the United States. We hold that she 
is entitled to travel and transportation expenses incurred in her 
move to Scotland, not to exceed the constructive cost to her place of 
actual residence in the United States 


TRAVEL EXPENSES 

Advancés 

Unexpended amounts refund 

To reduce his indebtedness for travel funds that his agency had ad- 
vanced him, the employee submitted a claim for expenses he had in- 
curred 11 years previously to ship his household goods incident to a 
permanent change of station. Even though his claim was barred by 
31 U.S.C. 3702(b\(1) and his agency’s salary deductions under 5 U.S.C. 
5723(f) to collect the advance of funds were not barred, the employ- 
ee’s debt for the advance may be reduced to the extent of the allow- 
able transportation expenses since the advance and allowable ex- 
penses involved the same transaction so that the. employee had the 
defense of recoupment, which is never time-barred 


UNIFORMED SERVICES FORMER SPOUSES’ PROTECTION ACT 
Retired or retainer pay 
Apportionment 
Tax withholdings 


Propriety 

In computing the amount of the net monthly military “disposable 
retired or retainer pay” which is subject to apportionment under the 
Uniformed Services Former Spouses’ Protection Act, in the absence 
of specific directions in the Act or regulations, the deductions of reg- 
ular and additional Federal income tax withholdings from gross re- 
tired pay may not be fixed at a combined percentage rate exceeding 
the retiree’s projected effective tax rate, that is, the ratio of the retir- 
ee’s anticipated total income taxes to his anticipated total gross 
income from all sources 

If retired military personnel request additional income tax with- 
holdings beyond the regularly required withholdings in the computa- 
tion of the net. or “disposable military retired pay which is subject to 
apportionment under. the Uniformed Services Former Spouses’ Pro- 
tection Act, they are required by statute to present factual evidence 
demonstrating the existence of a tax obligation warranting the addi- 
tional withholdings. Consequently, no additional tax withholdings 
may be allowed in the computation of disposable retired pay in the 
case of a retired Air Force colonel who gave only a rough estimate or 
opinion of his projected tax obligations and presented no financial 
records as evidence in support of the estimate 
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UNIONS 
Federal service 
Dues 
Allotment for 
Agency failure to discontinue 
Recoupment of payments 
When dues are erroneously withheld from an employee who is no 
longer in the bargaining unit, that employee is not entitled to repay- 
ment of the erroneously withheld amount if the employee failed to 
take the steps necessary to cancel voluntary dues withholding. Certi- 
fying and disbursing officers, and other accountable officers, are ad- 
vised not to take recoupment action against the union in such cir- 
cumstances 
Termination upon transfer, etc. required 
Section 7115(b) of Title 5, United States Code, requires that union 
dues allotments terminate when an employee is no longer in the bar- 
gaining unit. Therefore, neither management nor the union should 
knowingly continue or permit dues withholding for an employee who 
is no longer in the bargaining unit 
Overpayment 
Government’s right to recover 
Waiver 
Agency erroneously continued to withhold dues from an employee 
who was transferred to another location out of the bargaining unit. 
Upon discovery of the error, the agency recouped the erroneously 


withheld amount from the union and paid it to the employee. The 
union received the erroneously withheld dues in good faith and with- 
out fraud or misrepresentation, and therefore collection of that 
amount from the union is waived under 5 U.S.C. 5584 and the union 
may be reimbursed 


VOLUNTARY SERVICES 
Personal funds for unauthorized obligations. (See PAYMENTS, Vol- 
untary) 


WORDS AND PHRASES 

Christian doctrine 

Where Army failed to delete late bid provision in paragraph 8 of 
standard form 22 and substitute section 7-2002.2 of the Defense Ac- 
quisition Regulation, inadvertent error may not be cured under the 
“Christian Doctrine” since the Christian Doctrine does not permit 
the incorporation of mandatory provisions into an invitation for bids 
(IFB) when they have been inadvertently omitted 

Direct Electronic Deposit Program 

Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
creased’s account within the times specified in the regulations 
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WORDS AND PHRASES—Continued 

“Gifts” 

‘Offers to the Federal Communications Commission of free exhibit 
space and appurtenant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it iacks authority to accept. The offers are, not “gratuitous convey- 
ances or transfers of ownership in property (made) without. consider- 
ation.” 25 Comp. Gen. 637 (1946). The Commission’s participation in 
such events is a drawing card which results in increased admissions 
revenues for the promoters, and thus,there is adequate consideration 
for the arrangement 

In lieu of holidays 

Part-time employees are not covered by 5 U.S.C. 6103(b) and Execu- 
tive Order 11582 which authorize designated and in lieu of holidays 
for full-time employees when an _.actual holiday falls on an employ- 
ee’s nonworkday. However, agencies have discretion to grant part- 
time employees administrative leave for these holidays 

“Loan origination fee” 

A transferred employee who purchased a new residence incurred a 
5 percent loan fee which was described in the loan agreement as a 
“Joan origination fee.” The agency allowed reimbursement for only 1 
percent of the loan amount, based on HUD’s advice that a 1 percent 
loan origination fee is customary in the local area, and the employee 
has reclaimed the additional 4 percent. The agency’s, determination 
to allow reimbursement for 1 percent of the loan amount is sus- 
tained, based on the advice provided by HUD. The employee’s claim 
for the additional 4 percent is denied because that portion of the fee 
represents a nonreimbursable mortgage discount 

“Regularly scheduled” work 

Night differential under 5 U.S.C. 5545(a) may not be paid to em- 
ployees who. worked occasional overtime at night during a regularly 
scheduled tour of duty, but not their own, on or after Feb. 28, 1983. 
Effective that date, regulations implementing 5 U.S.C. 5545(a) limit 
the payment of night differential for “regularly scheduled” work to 
nightwork performed by an employee during his own regularly 
scheduled administrative workweek 


U.S. GOERNMENT PRINTING OFFICE : 1984 0 - 451-039 : QL 3 








